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INTRODUCTION 
 

1. In 51 days of the summer of 2014 an armed conflict - a war - happened 

between Israel and the Palestinians of Gaza.  Since 2005 there have been 6 

formally recorded Israeli operations against Gaza along with numerous 

unnamed cross border incidents: 

28 Jun 06 Operation SUMMER RAINS  

1 Nov 06 Operation AUTUMN CLOUDS  

29 Feb 08 Operation HOT WINTER  

27 Dec 08 Operation CAST LEAD  

9 Mar 12 Operation RETURNING ECHO  

14 Nov 12 Operation PILLAR OF DEFENSE  

The first four of these were when Ehud Olmert was Prime Minister; he last 

two and the summer 2014 conflict were when Binjamin Netanyahu was 

Prime Minister. 

2. The Israelis named this latest operation ‘Protective Edge’, a term that may 

reflect that the conflict was an Israeli initiative not an Israeli reaction to 

any initiative of Gaza.1 They justified the operation by reference to many 

things including that rockets were fired from Gaza to Israel and that 

tunnels built in Gaza allowed subterranean movement within Gaza or from 

Gaza to Israel 

3. The death toll in ‘Protective Edge’ was estimated at 66 Israeli military 6 

Israeli civilians; Gaza total was some 2,131 dead of whom 1,473 have been 

identified as civilians, including 501 children2 

 
1 The original Hebrew name for this operation was Miv'tza Tzuk Eitan, meaning Operation “Mighty Cliff” or 
“Solid Rock”; the choice of translation is considered as a softening of the original Israeli term, masking the 
aggressive aims of the IDF mission to the international public. See Shoshana Kordova, “Word of the Day / 
Tzuk: Cast Lead II – Why is the English name of Operation Protective Edge so different from the Hebrew 
version? And what does Tzuk Eitan really mean anyway?” Ha’aretz, 19 July 2014:  
http://www.haaretz.com/news/features/word-of-the-day/.premium-1.605936 - see Avi Shlaim ‘Israel, the 
Palestinians and the Conflict in Gaza 
2 UN OCHA September 2014 

http://www.haaretz.com/news/features/word-of-the-day/.premium-1.605936
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4. Many have said that in this conflict  – it has been said of earlier conflicts 

but this time it is said much louder – the Israelis have committed war 

crimes. 

5. Some of those saying such things would appear to have authority:  

The Secretary General of the UN said this of an Israeli attack on a 

school in Gaza : 

‘I saw whole communities destroyed, and an economy in ruins. I 

met with the parents of some of the more than 500 children killed 

in the fighting.  I heard heartbreaking accounts of epic loss.  So 

many people are homeless with winter approaching. ………. At the 

same time the level of destruction is serious, so serious, that I 

couldn’t believe. I said that the level of destruction was much, much 

more serious than those in 2009. ………….. the schools, they knew 

that people were being accommodated. They were all – children, 

women and old people – displaced people. I really strongly 

condemn how come Israeli soldiers who were firing against these 

schools. I saw for myself during my visit to Jabaliya school and 

other IDP [internally displaced person] collective centres. It was 

quite a heartbreaking experience for me.’3 

The Secretary General also said through a spokesman: 

"The Israeli Defence Forces have been repeatedly informed of the 

location of these sites ….. This attack [at a school], along with other 

breaches of international law, must be swiftly investigated and 

those responsible held accountable. It is a moral outrage and a 

criminal act,"4 

(I will turn to what happened at that school a little later) 

 

Navi Pillay, outgoing UN High Commissioner for Human Rights 

speaking in Geneva said house demolitions and the killing of 

children raise the “strong possibility” that Israel is violating 

 
3 http://www.un.org/sg/offthecuff/index.asp?nid=3687 
4 http://www.haaretz.com/news/middle-east/1.608659 
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international law. The Israeli army has been accused of targeting 

civilian areas, as well as using flechette shells5 during its offensive 

in Gaza, which can cause widespread harm and death to civilians.”6 

6. The Russell Tribunal, an informal tribunal of academics, lawyers and 

intellectuals, operating within the Bertrand Russell Peace Foundation has 

taken evidence about the Gaza conflicts and found established such 

overarching features of Israel’s regime vis-à-vis the Palestinians such 

apartheid and ‘sociocide’.  Following the 2014 attack, for the first time, the 

crime of genocide has been mentioned in relation to the crimes committed 

in Gaza. The tribunal’s decisions speak of the fine line between a crime 

against humanity and a crime of genocide noting the critical ‘intent to 

destroy’ element for the crime of genocide defined by the judges at the 

International Criminal Tribunal for the Former Yugoslavia (‘ICTY’) as: 

‘When persecution escalates to the extreme form of wilful and deliberate 

acts designed to destroy a group or part of a group, it can be held that such 

persecution amounts to genocide.’7 

7. Israel will have none of these allegations 8  and neither will their all-

powerful patron the USA as Prime Minister Binjamin Netanyahu made 

clear in a speech to the United Nation sin September 2014 (see below) 

8. War crimes are easy to allege and extremely hard to prove.  It is crucial to 

understand that it is a very serious step to accuse a state or its leaders of 

war crimes.  It is similarly vital to understand and accept that those 

responsible for a state’s security – in particular those leading Israel – have 

weighty responsibility on their shoulders that may require them to make 

difficult decisions in the best interests of their countries that may seem 

harsh to the outside world but yet be lawful and appropriate. 

9. Aljazeera approached me to make this programme because of my 

experience in prosecuting war crimes and in representing - at 

 
5 The flechette shell is an anti-personnel weapon that is generally fired from a tank. The shell explodes in the 
air and releases thousands of metal darts 37.5 mm in length, which disperse in a conical arch three hundred 
meters long and about ninety meters wide. 
The IDF uses flechette shells that are 105 mm in diameter and are fired from tanks. 
6 http://rt.com/news/174948-un-israel-palestine-talks/ 
7 http://www.russelltribunalonpalestine.com/en/wp-content/uploads/2014/09/Summary-of-
Findings.pdf 
8 See Netanyahu’s speech at the UN in September 2014, below 

http://rt.com/news/174272-israel-gaza-shelling-victims/
http://rt.com/news/174508-israel-accused-weapons-palestine/
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international courts and tribunals - those on all sides of armed conflicts as 

well as governments concerned by allegations of war crimes and crimes 

against humanity made against their leaders.  I have been given complete 

independence as to what events I would look into and which individuals I 

would speak to or turn to for advice in reaching my conclusions.  I have 

been under no pressure to reach any particular conclusion.  The same 

applies to those who have been working with me. 9  Aljazeera facilitated 

entry into Gaza for my team members and me.10 

10. The public statements of high officials from around the world about Israel-

Gaza conflicts – this time more on the side of the Palestinians than the 

Israelis – needs to be viewed carefully.  In reality they constitute no more 

than material giving rise to suspicion that there may be crimes to be 

investigated – the statements are not evidence of any kind.   

11. This Programme explores how allegations of war crimes against Israel 

would or should be investigated.  It does not deal with whether war crimes 

were committed by Gaza (Hamas), an issue that would turn on why rockets 

that could not be accurately targeted were aimed at Israel with limited 

prospects of getting through the nearly impregnable Israeli defence 

system called ‘Iron Dome’ and whether tunnels would be used for 

incursions of Gaza military into Israel for combat purposes and with what 

likely effect.11  The intention is to leave the viewer better able to deal with 

the easily-made allegations about possible Israeli war crimes and she or 

he (hereafter ‘he’) may well be able to formulate an opinion based on facts, 

 
9 Before this engagement by Aljazeera I had had no detailed involvement in Israel’s armed conflicts apart 
from i) doing some research into Sabra Shatilla killings for a possible contribution to a BBC Panorama  
programme being made by Fergal Keane in 2001 and ii) being engaged early in 2014 as counsel for those on 
board the MV Mavi Marmara on which 9 people were shot dead by Israeli Defence forces who attacked the 
vessel on the high seas when it was loaded with goods to be taken to Gaza in order to break the Israeli-
imposed blockade.  Accordingly I came to my present task with the advantages and disadvantages of bringing 
the eyes, ears and mind of a ‘newcomer’ to an extremely complex issue.  
10 It may be impossible for anyone visiting Gaza not to feel immense sympathy for the Palestinians living 
there and to wish they could do something to help.  Neither of those emotions is of any value to my task and 
I set them aside for the purposes of this work. 
11 The USA, and probably Europe, will probably do a great deal to keep the Israel-Palestinian conflicts away 
from courts.  At the time of writing the Palestinian authority, under Mahmoud Abbas, has failed to take steps 
to refer the conflict to the International Criminal Court, something it could do easily enough if it were 
prepared to have both sides of the conflict investigated.  Many believe Abbas’s decision – which countered 
an earlier approach to the ICC by the Palestinian Justice Minister Salim Sakka - reflects the exercise of 
pressure by the USA and Europe threatening further to penalize Gaza and the West Bank should there be a 
referral to the court by the Authority, now recognised as a state by a substantial majority of UN states. 
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evidence and a necessary understanding of the law, none of which need be 

that complicated if approached step by step.  This programme will not 

make allegations of specific war crimes by specific individuals.  I will 

express my own opinion on whether there may be crimes to be 

investigated and if so who might fall for a prosecutor’s attention – but that 

must follow an explanation of the necessarily limited investigative process 

it has been possible to perform – limited but sufficient for its purpose. 

THE INVESTIGATOR’S BASIC APPROACH 
 

12. How should a possible war crime be approached by an investigator?  The 

exercise has to be one of collaboration between several disciplines.  War 

crimes  - unlike crimes such as murder, rape or burglary – cannot usually 

be assessed by one prosecution lawyer simply reading a file of papers.   

13. In this case involvement of a military expert was bound too be absolutely 

critical.  I have been assisted by General Nick Parker (retired) of the British 

Army.12 He visited Gaza. 

14. An investigator – and ultimately judges in any court - will need a basic 

understanding of the structure of the Israeli Defence Force (‘IDF’) and of 

how military action and political decision making are interrelated 

15.  General Parker has explained the structural position in a diagram: 

 

 

 
12 General Sir Nick Parker KCB CBE Senior Associate Fellow at RUSI.  Commanded the 2nd Battalion, the Royal 
Green Jackets 1994-1995; commanded 20th Armoured Brigade 1997 - 1999, which included time in Bosnia; 
commanded UK Joint Task Force and advised the President of Sierra Leone in 2001.  Deputy Commanding 
General (UK) Multi-National Corps Iraq August 2005 - February 2006.  Last GOC Northern Ireland during 
Operation BANNER 2006 - 2007.  Deputy Commander for the International Security Assistance Force (DCOM 
ISAF) in Afghanistan November 2009 - September 2010.  Commander in Chief Land Forces in October 2010.  
Retired May 2013.  
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16.  And the overall relation of military to politicians, General Parker 

explained, is as follows: 

In assessing why military actions are taken the context has to be 

examined at a number of levels.  There will be a Grand Strategic 
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‘narrative’ which has considerable influence.  It will clearly set the 

baseline for the development of a National Security Strategy, but it 

will also work its way into doctrine, be discussed in colleges and 

establish the cultural approach of the armed forces.  Inside a 

military organisation the ‘Chain of Command’ will exercise 

influence through the general tone and conduct of leaders, through 

the detailed direction given by policy and through the tone of 

specific orders given to complete tasks.   And then at the coalface 

instinctive reactions will be conditioned by perceptions of the 

threat and the amount of freedom given to act.  Consideration of 

military action therefore needs to address these three levels: 

 

The Strategic context of the Operation.  This will provide the 

priorities for resources, the degree of political control over 

decision-making and set the tone for behaviour.  

 

The Operational Planning and Execution.  The military plan is 

owned inside the MoD and in the military (Joint) chain of command.  

The hierarchy of decision-making is drawn together (the idea of a 

geographical and conceptual hierarchy) and key decisions such as 

aerial targeting of high value targets will be made at this level.  

 

The tactical actions on the ground.  As one would expect this is 

where minute to minute combat decisions are made.  In themselves 

they will not be far-reaching, but, if they are not maverick, they will 

reflect the general culture of the organisation. 

17. There are aspects of the way the structure operated that, to a professional 

soldier, may be unusual.  The IDF is in a constant state of conflict, on its 

own land.  The operation of the military chain of command is, in some 

respects unusual.  There is a blurring between the Grand (Political) 

Strategic and the Military Strategic levels, it would be normal for there to 

be a clear delineation between the definition of the government’s 

requirement and the military (and other) plans that are drawn up to meet 
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it.  It is at this interface that the viability of the military plan is examined 

by the political leadership and conversely the feasibility of the political 

demands tested by the military (resulting in military advice).  In Israel’s 

case there appears to be less distinction between these levels, the CGS is 

drawn into the innermost decision-making and many of the decision-

making senior politicians have grown up through the ranks of the IDF.  It 

is possible in these circumstances that the necessary challenges to ensure 

the legitimacy of a proposed course of military action are not as vigorous 

as one might expect.    

18. Otherwise, nothing too surprising here.   

19. The investigator may – inevitably and unavoidably – have to start with 

what may look at first sight like a war crime committed in combat; i.e. his 

approach may have to be ‘bottom up’ not ‘top down’ because he will have 

nowhere else to start and there may be other reasons to press ahead with 

a ‘low level’ perpetrator if the trial court is to survive at all.  Such an 

approach has proved a reasonably fruitful, if heavily criticised, way to start 

some of the largest post-WWII investigations into some of the gravest war 

crimes.  ‘Bottom up’ indictments can convert to huge ‘top down cases once 

the documents of the state concerned become available or once ‘insider’ 

witnesses, willing to tell the truth about what happened, come forward to 

cooperate with prosecutors.  These developments always take some time. 

Notwithstanding the criticisms of the approach, it succeeded at the 

International Criminal Tribunal for the Former Yugoslavia (‘ICTY’) to the 

extent that after a number of years there was enough evidence to charge 

perpetrators from top down and lower level perpetrators ceased to 

trouble the Tribunal. 13 

 
13 Early days at the International Criminal Tribunal for the Former Yugoslavia revealed the difficulties of how 
to start war crimes trials tribunals. ‘…. 
While the first ICTY president Antonio Cassese wanted a top-down approach, the first prosecutor Richard 
Goldstone preached a bottom-up strategy, maybe not out of conviction but because he needed suspects in 
the cell and in the dock. According to Milosevic prosecutor Geoffrey Nice, who spoke in Amsterdam on 
November 5 [2007] at the viewing of the recently released film "Milosevic on Trial", there has never been a 
coherent indictment strategy. Anonymous sources in the Office of the Prosecutor say that the only existing 
strategy was to indict first and find evidence later – Radio Netherlands Worldwide 3 December, 2007 – ‘ICTY, 
justice against all’.   
The history is further explained in ‘Against All Odds’ a film produced by the Sense News agency through the 
words of both Goldstone and Cassese: Goldstone “…. they told me in the UN in New York: If we did not have 
an indictment out by November 1994 we wouldn’t get money that year for 1995. Shortly before November 
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A LITTLE LAW 
 

20. So far so good. The investigator will also, of course, need an understanding 

of the relevant law. It must be remembered that war is not illegal, that 

combatants get killed in wars lawfully and that civilians get killed in wars 

lawfully.  In a war the weaker side can be guilty of war crimes while the 

stronger side acts lawfully.  Even where there is some international 

consensus as which side is more in the right and which more in the wrong 

it can be the ‘right’ side that commits war crimes while the ‘wrong’ side 

acts lawfully.  War crimes are things that happen within conflicts and their 

commission may be wholly independent of underlying rights, wrongs or of 

sympathy for one side or the other or for civilians or for children.  The 

world citizen may not like this but it is the reality and restrictions on the 

freedom to kill others in lawful wars are limited. 

21. ‘War crimes’ are a comparatively recent concept and the law about them 

is far from fully developed or fixed.  It is still in development.   

22. Only in the middle of the 19th C did law start to regulate war.  Until then 

the basic principle was that the winner ‘took all’ including the ability to 

write a history of the conflict favourable to the victor.  

23. The Lieber code regulated the conduct of the American Civil War in 1843.14 

The first Geneva Convention of 1864-5 and subsequent Hague and Geneva 

Conventions and Protocols have covered many aspects of warfare and the 

treatment of the wounded, of prisoners or civilians and have restricted the 

use of certain weapons.  

24. At the time of the Boer war at the turn of the 19th and 20 centuries and 

then after WWI the idea of prosecuting war criminals developed, although 

 
there was only one person against whom we had evidence that I was prepared to sign an indictment. He 
wasn’t an appropriate first person to indict in the first ever international criminal tribunal. But if we didn’t 
do it we would not have got the budget.”  
In January 1995 the ICTY judges passed a resolution severely critical of the Strategy adopted by the Office of 
the Prosecutor. Cassese said: “...he [Goldstone] said from the outset very clearly that he would take what he 
called pyramidal strategy and we thought that it was absolutely absurd, nonsense to start from the soldiers 
and go up to the generals. I remember I said to him “look, it will take you 20 years to arrest and indict 
Milosevic, Karadzic and others. Why don’t you start from the top?” He said: “no I will start from the bottom”. 
There was a struggle between judges and the prosecutor. Huge struggle.” 
14 Instructions for the Government of Armies of the United States in the Field 
Prepared by Francis Lieber, promulgated as General Orders No. 100 by President Lincoln, 24 April 1863 
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there were only 9 trials of Germans in Leipzig after 1918 with several 

acquittals and only ever modest sentences; the Kaiser who was specifically 

to be brought to justice as a term of the Treaty of Versailles was given 

sanctuary in Holland.  Allied forces were not investigated or tried for war 

crimes – although many were shot by their own side for desertion or 

cowardice.  

25. After WWII there were much more serious ‘victor’s justice’ trials in 

Nuremberg and Tokyo, but again investigations and trials only of the 

losing side.  And then a long period of almost no such trials, lasting about 

the same time as the Cold War, a time in which there were plenty of war 

crimes committed - not least by the Americans in Vietnam - that were 

never going to be tried by anyone. 

26. 21 years ago in 1993 things started to change with war crimes tribunals 

and courts of various kinds – for Yugoslavia, Rwanda, Sierra Leone etc that 

were structured to try all sides and not to deliver ‘victors’ justice’. The 

world citizen started to expect that there would be accountability for war 

crimes committed in conflicts. 15 

27. Rodney Dixon QC, leading expert in the area and co-author of ‘Archbold 

International’ the authoritative international textbook on criminal courts, 

provides this summary of relevant law:  

‘Whether or not an armed conflict is lawful,16 it must be conducted 

in accordance with International Humanitarian Law (‘IHL’).  For 

Israel’s attack on Gaza these issues need to be considered  

(i) were there legitimate military objectives (rockets, tunnels etc)? 

(ii) were civilians directly targeted?  

(iii) were the military operations excessive and disproportionate in 

the circumstances; could other methods have been used?   

(iv) At each level of command  - strategic, operational, tactical - 

were all reasonable and necessary steps taken to prevent crimes 

 
15 It can easily be argued that victors remain able to write a history favourable to themselves.  WWI and WWII 
– where there has been no attempt to investigate war crimes committed by allied forces - are examples of 
victor’s justice, but so too may be the UN trial of the Hutus in Rwanda where forceful tactics by Tutsi President 
Kagame made it impossible for the Tutsis to be tried by the UN ad hoc court trying the Hutus.  
16 The issue of the war unlawful fro its start is dealt with later 
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and if they occurred to investigate and punish them, and make sure 

they did not reoccur? 

28. General Parker’s diagram of levels of command allows for each level of 

command to know the laws of war and to apply them.  Indeed there is no 

reason why in a standard two party armed conflict both sides should not 

apply the law to the best of their abilities although it may be more common 

these days to experience one side acting within the law and the other side 

to be acting as if the law is not for them. It may be possible to conceive of 

WW2, Korea and Cyprus as wars largely fought lawfully on both sides 

whereas Vietnam, Northern Ireland, Iraq, Bosnia would not so qualify. 

29.  More of the law later. 

BOTTOM UP INVESTIGATION IN PRACTICE 
 

30.  If what may be a war crime is committed by a junior ranking soldier in 

direct conflict with a civilian or enemy soldier in the course of battle, or by 

a tank commander, or by an artillery commander acting entirely on his 

own then he, alone, may be responsible for any war crime committed.  If, 

on the other hand, he acted according to orders then the commander 

higher up the chain who gave the order may also be responsible.  In order 

to lay responsibility at the doors of the top military generals or politicians 

for an alleged crime ‘on the ground’ would require the action to have been 

specifically ordered or authorized at that higher level of command or for 

the top military commander or politician to have known that such things 

were happening, or likely to happen, but to have done nothing to stop them 

happening.                 

31.  Aljazeera had an investigator as part of my team in Gaza during the days 

of the conflict and, as explained above, a ‘bottom up’ approach had to be 

made.  The investigator, Jonathan Tait-Harris (‘JT-H’), was able to consider 

a range of specific incidents although the major land attacks were far too 

dangerous to explore in detail.   

32. One of the incidents JT-H explored was what he called ‘the white flag 

incident’ that happened in the Israeli onslaught at a place called Khuza in 
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the south of Gaza in July 2014.  

[Note to Phil Rees – I would expect this to be reduced in length if 

spoken by Jonathan but have left in full and as he sent to me and 

would be comfortable speaking at this stage as editing is not my 

skill.  At the moment of drafting this passage the general narrative 

explaining the attack on Khuza’a is to follow from General Parker 

whereas the other five JT-H events will be dealt with subsequent to 

the general account of the ground attacks he can give.  I guess that 

may affect the way you deal with the incidents if you follow my 

scheme.  Not my concern but it did occur as helpful for he 

programme to have JT-H seen early for continuity] 

‘Bitter fighting raged above ground in Khuza'a at the southern end 

of the Gaza Strip between the Israeli Defence Force and Hamas 

militants. Below ground, in the basement of their home, Mohamed 

Kudaih (65 years) sheltered with many other family members. The 

Israeli bombardment of Khuza'a was so vicious that when it ceased 

Khuza'a had all but been levelled.  At one point during the fighting 

Mohamed Kudaih heard Israeli soldiers entering his home and 

smashing their way through doors. He decided that he would not 

wait until they stormed into the basement. Taking a white flag of 

surrender he left the basement and ascended a few stairs calling out 

to the IDF that there were only civilians in the basement. He used 

Hebrew, Arabic, Spanish and English to try to establish 

communication with them.  On a half-landing he came face-to-face 

with the IDF soldiers. White flag clearly visible and with a Koran in 

his hand he continued to speak to them. They surveyed him 

momentarily and then one of the IDF opened fire killing Mohamed 

Kudaih, who fell to the floor clutching a white flag and his now 

bullet-torn Koran.’ 

33. Now this looks like a war crime by the soldier concerned.  And there had 

been a pattern of ‘while flag’ killings in a previous Israeli attack on Gaza – 

Operation Cast Lead - where 7 such incidents were recorded.  Is this 

something that might be tracked back to the top military? 
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34. General Parker had this to say:   

[PHIL REES: again, in full from what General Parker has provided 

and left in on the same understanding or expectation that you will 

reduce] 

Khuza’a White Flag Shooting 

Summary of Incident – This took place during the hand to hand 

combat phase of the ground offensive.  A family member, who was 

taking cover, exposed himself to ground troops waving a white flag, 

and was then shot and killed.  Other members of the same family 

were then used to gather tactical intelligence and provide 

protection to attackers  

 

Mission/Requirement.  This will be part of a complex urban 

clearance operation, one of the most difficult offensive tactical 

activities.  The authority for execution has to be delegated to the 

troops on the ground so this will have been under the command of 

a squad/platoon leader. 

Comment.  This is part of a tough phase of close quarter combat. 

The terrain where the incident took place is made up of a mixture 

of agricultural land and reasonably spaced, large dwellings.  It is not 

a densely populated area.  It can be assumed that the enemy [Gaza 

/ Hamas fighters] had pre-prepared positions with firing ports in 

houses and possibly tunnels to allow flank and rear attack.  It is 

probable that the IDF had taken casualties, and it is safe to assume 

that the ‘blood was up’.  This is entirely predictable in these 

circumstances and the counter to extreme behaviour has to be 

strong and courageous low level leadership.  Enormous pressure is 

placed on young officers and senior NCOs, but their behaviour will 

be conditioned by the culture of the institution17.  Depending on 

how widespread such incidents were this may either be the erratic 

 
17 It was notable that many of the crescents on the top of minarets in areas where there had been ground 
engagements had been destroyed by fire.  
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actions of an individual/small group or provide a pointer to the 

culture of command in the IDF infantry.  On the site there was 

evidence of 120mm mortar fire, considerable use of small arms, 

tanks and bulldozers for clearing fields of fire.  Given the confused 

nature of this type of fighting it will be very difficult to verify the 

report, but clearly the shooting of innocent civilians (whether or 

not they are waving a white flag) and the use of human shields is 

unlawful.  It is worth noting that there were a number of stories of 

this type from the people we met, including the humiliation of an 

Imam.  Intuitively it would appear that the conduct of IDF ground 

troops would deserve some careful examination.    

35. An act like this would never be investigated as a war crime by an 

international tribunal unless the individual IDF soldier could be identified 

and was readily available to be tried by a court.  Even with a pattern of such 

shootings this killing is likely, at most, to reflect a culture in which other 

war crimes might be committed.  Criminal though the event was for the 

victim and awful / appalling though it was and is for his family and friends 

this is not so far outside the normal conduct of modern war as to merit the 

attention of any international court.  Sad to say, but true. In contrast to how 

the ‘bottom up’ approach just about worked for the ICTY it would not serve 

the process of investigation of possible Israeli war crimes by senior figures 

in politics or the military.  It does not ‘track back’ to the country’s leaders. 

36.  However being drawn to consider the culture of a nation at war in which 

war crimes could be committed raises central and very difficult issues.  (I 

will return to the white flag incident later). 

THE SIGNFICANCE OF A NATION’S CULTURE (a topic I will 
approach indirectly) 

 

37. Given that it will not be possible to approach alleged criminal 

responsibility of senior military officers and senior politicians in Israel by 

working up from the individual criminal act of a soldier in combat, what 

else should the investigator do at this early stage?  
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38. First, an analogy:  In a domestic case of, say, murder investigators may 

consider what motive there might be for the killing, both to identify 

suspects and to establish the necessary state of mind of the killer once he is 

identified. The state of mind that has to be proved for murder varies a little 

in jurisdictions around the world but most definitions of the crime are 

broadly similar – ‘did the offender intend to cause or at least cause very 

serious harm when he killed.?’ (this is pretty well the UK test, as it 

happens).  If motive for the alleged murder is established it may then point 

strongly to the real state of mind of the defendant at the time of the alleged 

crime and establishing this may be critical to denying the defendant what 

would be a false defence of – say – self-defence.18 Similar considerations may 

arise where Israel asserts that self –defence (defence of state) justified its 

attack on Gaza 

39. [Note to Phil Rees:  the following three paragraphs could be reduced to one 

line but I have left the full argument in for you to summarise if you choose 

to use at all.  It is fairly central to the argument that leads to the 

conclusion].  Second, for war crimes this needs to be understood:  Only 

individuals may be charged and tried by any of the modern (or earlier) war 

crimes tribunals / courts.  Nothing more was allowed for in the war crimes 

trials planned after WWI or that took effect after WWII.  It is a principle 

that has applied ever since at all international tribunals.  This reflects a 

policy that may have been well-intentioned but that has served well nation 

states, which are never pursued for criminal state liability for war crimes, 

save in very exceptional circumstances where genocide by state against 

state can be alleged.19   

40. A moment’s consideration of this reality shows that it may be appealing 

for academics, commentators and pundits of all kinds who were not 

directly involved in the war or conflict concerned to get ‘hot under the 

 
18 E.g., a real case, a woman explains she killed trying to defend herself from rape and was convicted of 
manslaughter. Later (at a separate trial where she raised issues of diminished responsibility) she explained 
that she brought the sexual approach on herself on purpose because of the gratification the killing of the man 
would then give her.  He motive was not to defend but to gratify.  She would have been convicted of the full 
offence of murder because her true motive destroyed her bogus mental-state defence of self-defence. 
19 And then only at the International Court of Justice (‘ICJ’) the UN’s senior court that deals with civil not 
criminal issues.  State to state financial reparations may be ordered by post conflict treaties or conferences 
as they were after WWI and WWI 
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collar’ about whether this prime minister or that President should bear 

personal responsibility for – say – an incursion into Iraq. Why do we often 

tend to discuss responsibility for state conflicts in this way rather than to 

reach for conclusions adverse to the state of which the identified 

individuals are / were leaders? Is it, perhaps, more ‘fun’ to have politicians 

by name in a political ‘coconut shy’ than to give measured consideration to 

where responsibility truly lies for wrongful acts leading to what may have 

been unlawful wars?  It will usually lie on the governments of the day 

working through Cabinets / War Cabinets / Security Cabinets / particular 

committees that are expected to be responsible enough and confident 

enough to vote down any particular unlawful decision of a willful Prime 

Minister or President.20  If things went wrong in Iraq it may be a denial of 

the principles of democracy simply to focus on leaders. The victims of what 

went wrong would probably think it more important - and more relevant 

- to know whether the UK government or the USA government should be 

blamed and held to account.   

41. In truth state responsibility is often what should be and is involved in war 

crimes trials.  Courts will continue to act on the basis of there being virtue 

in the principle of individual criminal responsibility that allows some 

individuals to be tried and sentenced while the state escapes censure and 

continues on its way; but that cannot obscure the reality of state 

responsibility where it exists.  And this reality is, in my view, absolutely 

critical to the issues of war crimes committed against Gaza. If war crimes 

were committed by Israelis in Gaza it is because Israel as a state has been, 

and is, prepared to countenance war crimes as part of its policy in the 

Middle East and because those with their hands on the levers of power of 

Israel the state, from time to time, feel free to operate them with some 

disregard for international law.  It is not just because one particular 

politician or military leader has come to prominence that war crimes are 

 
20 If criminal responsibility for conduct in war should properly rest on cabinets and other governing bodies, 
should it also extend, as some argue, to the parliaments from which governments are drawn in democracies?  
Might broadening the risk of war crime liability in this way ‘sharpen’ parliamentary responsibility for warfare 
and even reduce the incidence of wars?  Or might it render states incapable of acting swiftly and decisively 
when they need to in times of crisis?    
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committed by the IDF. There seems to be something inherent to Israel that 

brings this about, and it is rooted in Israel’s history in which certain 

fundamental policies have come into being. 

42. Some nation states may change fundamental policies as regularly as they 

change elected governments:  different ruling party - different approach to 

tax, education, even aspects of defence.  But for some states, such as Israel, 

there may be policies that do not change and that become, for a duration 

at least, embedded in the state’s ‘personality’.  Communism in communist 

states - for as long as communism survived; apartheid in South Africa - for 

as long as apartheid lasted; a belief in nuclear deterrence by mutually 

assured destruction (‘MAD’), believed in by Communist Russia and 

governments of many political persuasions in the USA, the UK and France 

during the Cold War – for as long as this approach to defence was believed 

in.  Other countries have objectives as core beliefs that survive for decades 

or sometimes for centuries and they may define the state and make the 

thinking of many or most of its people different from the thinking of other 

states, sometimes to such an extent that the thinking of the particular state 

and most of its people becomes unfathomable or incomprehensible. 

43. Israel’s culture / political culture / ‘personality’ has at its core a stated 

belief that it is actually threatened on all sides and at all times.  It is easy to 

see why it expresses this belief and why many in Israel think this way.  No 

race has suffered persecution as the Jews did in WWII; and since the state 

of Israel was established in 1948 it has been at war with all its neighbours 

on many occasions, nearly always with triumphant success.21 But is the 

stated belief genuine?  Is it an accurate reflection of reality? Is it a belief 

that is fathomable or comprehensible to non-Israelis?   

44. This is important because everything done in violence against Gaza has, 

according to Israel, been because its core stated belief is both genuine and 

accurate: everything done by Israel against its neighbours has been 

because of real and present threats that Israel has faced throughout its 

 
21 The 2006 war in Lebanon, however, was generally recognised as a failure from which Israel needed to 
recover and as a result of which its military planning and operations may have needed to change. 
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history. The investigator looking into war crimes would have to take that 

core position, as so often pronounced by Israel, into account but to subject 

it to testing examination. He would have to do so for the same reason that 

the investigator of a domestic murder looks behind whatever explanation 

the killer may advance for killing to discover the genuine motive.  The 

genuine motive – ‘motivation’, perhaps  - will then point to the true state 

of mind of the killer at the time of the killing.  The investigator exploring 

criminal responsibility by Israel as a state or by its leaders in August 2014 

must examine Israel’s stated beliefs to see if they are reflections of a 

genuine motive or whether they obscure what was really afoot.  To test 

any defence of ‘self-defence’ (for the alleged murderer) or ‘self defence of 

state’ (for a state) an investigator needs to apply the relevant law. 

THE LAW ON DEFENCE OF A STATE 
 

45. The basic position in law about defence of a state is this, as Rodney Dixon 

explains: 

‘A State is entitled, in general, to use force in self-defence if it is 

attacked.  However, strict requirements apply for the defensive 

actions to be deemed lawful.  The State under attack must establish 

that its use of force is 'necessary' in order to defend itself from the 

attack and the actions taken must be 'proportionate' in repelling 

the attack. The International Court of Justice (ICJ) has held that in 

considering these requirements a State cannot rely on its subjective 

assessment of whether the measures are necessary to justify 

actions taken in self-defence.22 The State’s actions will be judged on 

whether the measures were objectively necessary. In taking 

defensive actions the State concerned must also comply with the 

laws applicable to the conduct of hostilities, in particular the clear 

protections afforded civilians.’ 

46.  The process of examining a problem from many or every angle makes it 

 
22  Judgment, Case Concerning Oil Platforms (Islamic Republic of Iran v. United States of America), 6 
November 2003. 
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sensible to bring in the military approach.  General Parker explains: 

   The Overall Israeli Campaign 

The Strategic Context 
There is a considerable weight of evidence to indicate that 

the Israeli State considers itself to be constantly under a 

military threat.  Ever since 1936 the creation and the 

protection of Israel has been challenged.  There have been 

many statements from Israeli political and military leaders 

expressing that the Defence of Israel is a matter of National 

survival23 with threats from every neighbour, from hostile 

states with the capacity to fire missiles24, from a possible 

Iranian nuclear capability and from Global terrorism.  There 

is also evidence to show that Israel does not believe that it 

has the capacity to ‘defend in depth’, circumstances where 

the defender can choose ground that is most suitable for 

defence, lure the attacker in and then use secondary 

manoeuvre to outflank and defeat the incursion.  This has 

some parallels to the uncompromising policy of forward 

defence that West Germany adopted in the Cold War which 

was approved by NATO and dictated the tactical plans of all 

of the Allies25. It is therefore understandable from a military 

perspective why Israel’s defensive posture appears to be to 

pre-empt and/or deter since they cannot afford to yield 

ground.  Indeed this may also lead to Israeli tactical military 

objectives favouring the pro-active seizure of land in order 

to provide a strong political bargaining position.    

 

 
23 Comparable with UK in 1940 or the threat from nuclear attack during the Cold War. 
24 The Iraq missile attacks in 1991 set the tone for an enduring awareness of this threat. 
25 The 1(BR)Corps defensive plans were shaped by the neighbouring German Corps’ forward line of own 
troops (FLOT) which was as close to the Inner German Border as possible.  This meant that the British had 
to use ground on the Hannover plain that was not best suited to executing the task in order to maintain a 
contiguous line of defence.   
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Contemporary statements that reflect this approach after 

Operation PROTECTIVE EDGE include Benjamin 

Netanyahu's address to the 2014 UN General Assembly.  In 

this he emphasises the threats to his country from anti-

Semitism, militant Islam, and Iranian nuclear power, and he 

highlights his responsibility as prime minister of Israel: “I’m 

entrusted with the awesome responsibility of ensuring the 

future of the Jewish people and the future of the Jewish state. 

And no matter what pressure is brought to bear, I will never 

waiver in fulfilling that responsibility……..In the past, 

outrageous lies against the Jews were the precursors to the 

wholesale slaughter of our people, but no more. Today, we, 

the Jewish people, have the power to defend ourselves. We 

will defend ourselves against our enemies on the battlefield 

we will expose their lies against us in the court of public 

opinion. Israel will continue to stand proud and unbowed”.  

This very uncompromising statement will have an impact 

both on military leadership and on the behaviour of 

individual soldiers.  

It also appears that there is a deliberate policy to encourage 

the vilification of the Palestinians in the Gaza Strip.  The 

expansion of settlements, such as Sderot, close to the border, 

sustained by a new railway on which local residents can 

travel for free shows that the Government wants its people 

to live under the threat of  rockets.  They clearly recognise 

that the Hamas capability is very limited, their counter-

measures are effective, and the risk to the population is very 

low.  But the external message is very different.  This was 

highlighted during this investigation when we encountered 

a ‘battlefield tour’ party of middle aged residents from Tel 

Aviv who were being taken in an organised bus party to 

three Kibbutzim and told about the ‘war’.  
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The Minister of Defence in an interview on 15 Oct 14 stated 

“The other side doesn't think that 1967 borders will be the 

end of the story, and they never said that it would be the end 

of the story. To them it is merely a stage; it is not about 

establishing a state, but rather destroying the Jewish state 

and negating its existence. There is a lack of symmetry here 

that is not in our favour, so we need to learn how to manage 

this conflict without delusions."  Again this statement 

highlights the threat of loss of territory, all military action by 

the IDF is designed to provide Strategic defence even if it is 

tactical offense.   

The IDF 

The IDF is a standing force that is designed to protect the 

Israeli State which is under constant threat.  It is the sixth 

highest global military spender with a standing force of 

176,500 active and 445,000 reserve personnel, and is the 

second highest spending per capita after the US.  It depends 

on reserves to conduct operations and this means that there 

will be a planning lead time for any major engagement.  Its 

mission is to defend the existence, territorial integrity and 

sovereignty of the state of Israel 26 . To protect the 

inhabitants of Israel and to combat all forms of terrorism 

which threaten the daily life. 

The ethics of the IDF are divided into three basic values and 

10 values.  These are consistent with the requirements of 

any military force; although there is an emphasis on the 

defence of the state and the tradition of the Jewish people 

throughout history.  The ‘main doctrine’ highlights that: 

Israel cannot afford to lose a single war; Defensive on the 

strategic level, no territorial ambitions; Desire to avoid war 

 
26 http://www.jewishvirtuallibrary.org/jsource/brief/IDF.html 
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by political means and a credible deterrent posture; 

Preventing escalation; Determine the outcome of war 

quickly and decisively; Combating terrorism; Very low 

casualty ratio.  It also identifies that a small standing army 

will provide early warning supported by a regular air force 

and navy.  This will prepare for defence supported by an 

efficient mobilization system which will then allow the move 

to counter-attack.  The attack will require all-arms 

coordination, the ability to transfer the battle to the enemy’s 

territory and the quick attainment of war objectives.27 

 

The Palestinian Perspective  
 

A perspective from the Palestinian side is instructive.  They 

are restricted to a narrow strip of land that cannot support 

the large population 28  and which therefore relies on life 

support through Israel.  The flow of fuel, food, drugs, 

machinery are all regulated.  Only 40% of electricity can be 

generated within the strip and only a proportion of their 

food consumption.  All fuel has to be imported.  People are 

concentrated into small areas, the population density in 

Gaza City is rated as the fifth highest in the world.  From the 

sea, there are also constraints, the fishing limit has been 

reduced incrementally and is now 3 miles.  The capacity to 

generate military capability within the Gaza Strip is limited 

although the motivation is high.  There are a number of 

armed groups, loosely referred to as Hamas although they 

are not all controlled by a single chain of command.   Their 

main offensive capabilities are rockets which have deadly 

capability although they are unsophisticated and have 

limited range and guidance systems.  The threat they pose 

 
27 http://www.idfblog.com/about-the-idf/idf-code-of-ethics/ 
28 1.86million in 2014 
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will have an impact on the lives of those living in Israel 

within range, although the evidence on the ground was that 

it was not materially significant.  The armed groups have a 

capacity to make limited incursions into Israel on foot, using 

tunnels to gain access, it is possible that this could result in 

kidnap, small arms attacks or suicide bombs.  To defend 

Gaza the principle weapons in use are small arms and 

mines/IEDs.  There are rudimentary command and control 

systems, and it is very hard to identify well established 

Command and Control (C2) nodes. 

 

The recent operation in Gaza has to be considered in the 

context of its historical importance as much as the threat it 

poses.  Territory occupied after the ’67 War is largely a home 

for refugees displaced from other parts of the Holy Land.  

Since withdrawal in 2005 Israel’s approach to security has 

to be based on containment rather than internal security.  

But Israel still bears the responsibilities of an occupying 

power, controlling all borders bar one, and all resources 

entering the area.  Perceptions within Israel are that Hamas 

is not just resisting the siege, but is also seen to have the 

objective of the destruction of Israel.’ 

A NATION’S CULTURE  - SPECIFIC – ISRAEL 
 

47. The basic legal position on defence of a state may be complicated – in 

Israel’s case – by its history.  It is a history that, many say, makes it 

impossible for Israel and Israelis to judge the issue of its defence fairly, 

even honestly.  Concentrating on history will bring in individual politicians 

and military leaders, including those who under international law may 

have been responsible for past wrongdoings by Israel – not my concern 

here – and those who may require investigation for any war crimes 

committed in the summer of 2014. 
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48. In investigating a case of war crimes that may have been committed by 

Israel an investigator would inevitably need access to a historian or 

historians.  I have been assisted by Avi Shlaim, a respected historian of 

strong and often controversial views whose scholarly account of events 

cannot easily be challenged and whose strong views can be properly set in 

the known contextual controversy.29  

49. Relevant facts on which Avi Shleim relies for an understanding of events 

on: 

[PHIL REES:  What follows of Avi Shlaim is of course way, way too 

much for a programme.  It is material by which I have been 

informed for the purposes of reaching my conclusions.  Accordingly 

I have left it in and it could feature - in edited form - in any published 

version of this paper. I have highlighted passages that may provide 

some form of line of argument that could be part of a programme 

through the mouth of Avi Shlaim or otherwise in case useful to you 

– but they too would be far too long of inclusion] 

 

50. In investigating a case of war crimes that may have been committed by 

Israel an investigator would inevitably need access to a historian or 

historians.   

 
29 Avi Shlaim’s position in academia is reflected in this review in Foreign Affairs, January/February 2000 By 
Yaron Ezrahi of the first Edition of his ‘The Iron Wall: Israel and the Arab World Since 1948’.  Second Edition 
published in 2014. 
‘……….. For decades, Israelis were raised on a celebratory, heroic version of their history -- a story of the 
return to Zion, of the resettlement of the desolate Jewish homeland, of a war of liberation in which the few 
stood up to the many, and of a constant struggle by the newly established state to survive in a sea of Arab 
hostility and brutal violence. This epic was founded on ideas and beliefs that most Israelis held as self-
evident: the Jewish nation is ancient, and the Palestinian claim to nationhood is questionable at best; Israelis 
are innocent, and Arabs have an innate propensity to terrorism; Israel's humanistic soldiers were driven to 
fight by necessity, not fear or hatred; the Arabs are determined to push the Jews into the sea; the Israeli 
army's victories were made possible by the spirit of the Israeli fighters, not their superior numbers or 
weapons; the Arabs have failed to modernize and to ameliorate their economic condition; Israel is a tiny 
sliver of land in a region of vast Arab territories; the Palestinian refugee problem was created by Arab 
leaders; and many costly wars could have been prevented if not for Arab intransigence, starting with the 
1947 U.N. partition plan and continuing through the many rebuffed Israeli peace initiatives. 
Toward the end of the 1980s, however, these certainties began to be shaken. A small group of revisionist 
historians, including Avi Shlaim, an Oxford professor, and Benny Morris, who teaches at Ben-Gurion 
University in Beersheva, published more skeptical versions of the early phases of the Arab-Israeli conflict. 
These studies elicited some legitimate criticism from professional academics. But the Israeli public -- 
including much of the intelligentsia -- was unwilling to sympathetically consider a more complex version of 
Israel's history that implied greater Jewish responsibility for the Palestinian refugee problem, criticized 
Israeli diplomatic blunders that prolonged the conflict, and exposed Israeli soldiers' involvement in some 
atrocities. The works of the "new historians" triggered an angry public debate that quickly deteriorated into 
a clash between apologists for both the received Israeli master narrative and its "post-Zionist" debunkers 
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51. Nena Tromp explains how historical context can be necessary for 

understanding and then proving the guilty mind – the culpable mental state - of 

a state (insofar as states have mental states – see above) or of an accused person 

involved in articulating and executing a political plan that led to the 

commission of crimes.  

‘First, since a criminal plan often derives from ideological concepts 

conceived in the past, a proper understanding of such an ideology 

applied contemporaneously is best achieved, or perhaps can only be 

achieved, when placed in a broader historical context.  

Second, historical context is a necessity because it assists investigators, 

lawyers and, later, judges in comprehending the political dynamics that 

led to the occurrence of mass atrocities. In the case of Israel, a 

knowledge of historical political events is required if the investigators, 

lawyers and judges would ever be able to comprehend how political 

elites of Israel had articulated the Israeli State Ideology and which part 

of that Israeli State Ideology became part of the platform for political 

and military action of the Netanyahu’s government.  

52. I have been assisted by Avi Shlaim, a respected historian of strong and 

often controversial views whose scholarly account of events cannot easily 

be challenged and whose strong views can be properly set in the known 

contextual controversy.30  

 
30 Avi Shlaim’s position in academia is reflected in this review in Foreign Affairs, January/February 2000 by 
Yaron Ezrahi of the first Edition of his ‘The Iron Wall: Israel and the Arab World Since 1948’.  Second Edition 
published in 2014: ‘……….. For decades, Israelis were raised on a celebratory, heroic version of their history 
-- a story of the return to Zion, of the resettlement of the desolate Jewish homeland, of a war of liberation in 
which the few stood up to the many, and of a constant struggle by the newly established state to survive in a 
sea of Arab hostility and brutal violence. This epic was founded on ideas and beliefs that most Israelis held 
as self-evident: the Jewish nation is ancient, and the Palestinian claim to nationhood is questionable at best; 
Israelis are innocent, and Arabs have an innate propensity to terrorism; Israel's humanistic soldiers were 
driven to fight by necessity, not fear or hatred; the Arabs are determined to push the Jews into the sea; the 
Israeli army's victories were made possible by the spirit of the Israeli fighters, not their superior numbers or 
weapons; the Arabs have failed to modernize and to ameliorate their economic condition; Israel is a tiny 
sliver of land in a region of vast Arab territories; the Palestinian refugee problem was created by Arab 
leaders; and many costly wars could have been prevented if not for Arab intransigence, starting with the 
1947 U.N. partition plan and continuing through the many rebuffed Israeli peace initiatives. 
Toward the end of the 1980s, however, these certainties began to be shaken. A small group of revisionist 
historians, including Avi Shlaim, an Oxford professor, and Benny Morris, who teaches at Ben-Gurion 
University in Beersheva, published more skeptical versions of the early phases of the Arab-Israeli conflict. 
These studies elicited some legitimate criticism from professional academics. But the Israeli public -- 
including much of the intelligentsia -- was unwilling to sympathetically consider a more complex version of 
Israel's history that implied greater Jewish responsibility for the Palestinian refugee problem, criticized 
Israeli diplomatic blunders that prolonged the conflict, and exposed Israeli soldiers' involvement in some 
atrocities. The works of the "new historians" triggered an angry public debate that quickly deteriorated into 
a clash between apologists for both the received Israeli master narrative and its "post-Zionist" debunkers 
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53. Relevant facts on which Avi Shleim relies for an understanding of events 

are: 

[PHIL REES:  What follows of Avi Shlaim is of course way, way too 

much for a programme.  It is material by which I have been 

informed for the purposes of reaching my conclusions.  Accordingly 

I have left it in and it could feature - in edited form - in any published 

version of this paper. I have highlighted passages that may provide 

some form of line of argument that could be part of a programme 

through the mouth of Avi Shlaim or otherwise in case useful to you 

– but they, too, would be far too much for inclusion in a programme] 

HISTORICAL BACKGROUND  

Zionism as a Benchmark of the Israeli State Ideology 
According to Professor Shlaim: 

The main architect of the iron wall strategy Ze'ev Jabotinsky, an 

ardent Jewish nationalist and the spiritual father of the Israeli Right 

published an article “On the Iron Wall (We and the Arabs)” in 1923 

in which he argued that no nation in history ever agreed voluntarily 

to make way for another people to come and create a state on its 

land, and that Palestinian resistance to a Jewish state was an 

inescapable fact. The only way to realize the Zionist project of an 

independent Jewish state in Palestine was unilaterally and by 

military force. A Jewish state could only be built behind an iron wall 

of Jewish military power. The Arabs would hit their heads against 

the wall, but eventually they would despair and give up any hope of 

overpowering the Zionists. Then, and only then, would the time 

come for stage two, negotiating with the leaders of the Palestine 

Arabs about their rights and status in Palestine.31 

 

 
31 Ze’ev Jabotinsky, Ba-derekh la-medina [On the Road to the State] (Jerusalem: Eri Jabotinsky Publishing 
House, 1959), pp. 251–260 [Hebrew]. For a complete text of the article in English, visit the web site of the 
Jabotinsky Institute in Israel: http://www.jabotinsky.org/jaboworld.html.  
 

 
 

http://www.jabotinsky.org/jaboworld.html


 

 31 

The Arab revolt of 1936-1939 seemed to confirm the premises of 

this strategy, which was not the strategy of the right, or of the left, 

or of the centre but based on a broad consensus.   

1948 – Establishment of the State of Israel 
 

54. NT: Foundation of the State of Israel in 1948 started as an 

Unfinished State Project because the territorial ambitions of Israel 

were not satisfied. Claiming to fight for the security of their people 

and preservation of their state, Israel fought their Arab neighbors, 

expanding Israel’s borders. 

 

Avi Shlaim says this by way of conclusions: Israel’s leaders have 

usually preferred force to diplomacy in dealing with the Arabs. 

 

It (‘Iron Wall’) became the national strategy for dealing with the 

Arabs from the 1930s onwards. Regardless of the political colour of 

the government of the day it was the dominant strategy under 

successive Israeli prime ministers from David Ben-Gurion, the 

founder of the state, to Benjamin Netanyahu, the current 

incumbent.  

 

If any one document can be regarded as the bible of Zionist foreign 

policy, Jabotinsky’s article was it. 

 

The Iron Wall strategy and its reliance on military power in its 

territorial expansion made Israel a feared neighbor. 

 

As Professor Shlaim explained: 

Israel as a state was imposed on and within Palestine in 1948.  Wars 

with Arab neighbours followed, all of which Israel won 

comprehensively until the second Lebanon War of 2006 Maps  

show what offers of territory Palestinian Arabs refused in 

succession as they lost wars while Israel grew in size. 
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ISRAEL STATE IDEOLOGY AFTER 1967, OCCUPYING POWER 

REVIVAL OF THE ‘GREATER ISRAEL’ IDEOLOGY 
 

Professor Avi Shlaim states:` 

 

In the course of the June 1967 War, popularly known as the Six Day 

War, Israel captured the Sinai Peninsula, the West Bank, and the 

Golan Heights and gained control of Gaza.  

 

THE 1967 borders encouraged a revival of the “Greater Israel”, 

which Professor Shlaim describes traces in this way: 

“Greater Israel” was envisioned by the founder of Zionism, Theodor 

Herzl, as extending “from the Brook of Egypt to the Euphrates.”32  

 

 
32 See Theodor Herzl, Complete Diaries. Raphael Patai, ed., translated by Harry John (New York: Herzl Press 
and Thomas Yoseloff, 1960), Vol. II. p. 711. See also “The Zionist Plan for the Middle East” from Oded Yinon’s 
“A Strategy for Israel in the Nineteen Eighties” (Special Document No. 1.), published by the Association of 
Arab-American University Graduates, Inc. Belmont, Massachusetts, February 1982, translated and edited by 
Israel Shahak (original Hebrew text published by the World Zionist Organization Journal, Kivunim).  
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After 1967 Israel ruled the Palestinian territories as an occupying 

and as a colonial power. The main objective was to keep the 

occupied territories under control and to expand the Jewish 

population to the occupying territories by establishing settlements.  

The “Greater Israel” ideology excluded any possibility of national 

self-determination of the Palestinian nation and in the peace 

process from 1967 to 1993, a two-state solution never featured as 

an option for the Israeli side. 

 

1993-2000  THE FAILED OSLO PEACE PROCESS  
 

Professor Shlaim sees the start of the Oslo peace process as a 

result of courage of the Israeli Prime Minister Yitzak Rabin: 

 

 The first Israeli prime minister with the courage to move on the 

Palestinian front from stage one, the building of military power, to 

stage two, serious negotiations, was Yitzhak Rabin. He did so by 

concluding the Oslo accord with Yasser Arafat, the chairman of the 

PLO, on 13 September 19931  with whom he shared a famous if 

hesitant handshake on the White House lawn. 

 

Professor Shlaim does not see the Oslo accords as a radical 

breakthrough but as modest experiment in the Palestinian 

self-governing in West Bank and Gaza:  

 

Critical to the architecture of Oslo was the notion of gradualism. 

The text did not address any of the key issues in this dispute: 

Jerusalem; the right of return of the 1948 Palestinian refugees; the 

status of the Jewish settlements built on occupied Palestinian land; 

or the borders of the Palestinian entity. All these “permanent 

status” issues were deferred for negotiations towards the end of the 

five-year transition period. Basically, this was a modest 

experiment in Palestinian self-government starting with the 
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Gaza Strip and the West Bank town of Jericho. The text did not 

promise or even mention an independent Palestinian state at the 

end of the transition period. The Palestinians believed that in 

return for giving up their claim to 78 per cent of Mandate 

Palestine, they would gain an independent state in the 

remaining 22 per cent with a capital city in Jerusalem. They 

were to be bitterly disappointed.33 

 

In 2000 the Oslo peace process broke down following the 

failure of the Camp David summit and the outbreak of the second 

intifada.   

 

Israelis claim that the Palestinians were responsible for the 

breakdown of the Oslo peace process because they made a strategic 

choice to return to violence and, consequently, there was no 

Palestinian partner for peace. Palestinian violence was indeed a 

contributory factor to the breakdown but not the main cause. The 

fundamental reason was that Israel reneged on its side of the 

deal following the assassination of Yitzhak Rabin. The Jewish 

fanatic who murdered Rabin also succeeded in derailing the 

peace train.34  

GREATER ISRAEL IDEOLOGY AND BENJAMIN NETANYAHU 
How was one to look into political motivation of a leader such as 

Netanyahu. Professor Shlaim offers a view on Netanyahu’s views on 

Isreal, which corresponds to the historical Zionist ideas as well as 

to the Greater Israel State Ideology, i.e. a state of Israel on its entire 

Land. 

 
33 For text of Oslo Accord 1993, “Declaration of Principles on Interim Self-Government Arrangements” see: 
http://news.bbc.co.uk/1/hi/in_depth/middle_east/israel_and_the_palestinians/key_documents/1682727.s
tm.    
34 Yoram Meital, Peace in Tatters: Israel, Palestine, and the Middle East (Boulder, Colorado: Lynne Rienner, 
2006), pp. 43-46; and Avi Shlaim, “The Rise and Fall of the Oslo Peace Process” in Louise Fawcett ed., 
International Relations of the Middle East (Oxford: Oxford University Press, 2005), pp. 241-61. 
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Benjamin Netanyahu, the present Prime Minister was elected 

leader of the Likud in March 1993.  He published a major book 

under the title A Place among the Nations: Israel and the World, 

seemingly inspired by the teaching both of Ze’ev Jabotinsky 

and of his, Netanyahu’s, father the historian Benzion 

Netanyahu, who had been an adviser to Jabotinsky. The central 

element in Binjamin Netanyahu’s worldview was the right of 

the Jewish people to the whole Land of Israel. He demonstrated 

that it was not the Jews who usurped the land from the Arabs, 

but the Arabs who usurped it from the Jews. Anti-semitism was 

said to be at the root of world hostility to Israel. 

His book did not contain a single positive reference to the 

Arabs, their history, or their culture. He denied that the 

Palestinians had a right to national self-determination and 

argued that the primary cause of tension in the Middle East 

was inter-Arab rivalry. For Netanyahu, compromise with the 

PLO was completely out of the question because its goal was 

the destruction of the State of Israel, and this goal allegedly 

defined its very essence.35 

 

Professor Shlaim states: 

 

In the worldview of Netanyahu, the brash scion of Revisionist 

Zionism, and of his even more extreme religious-nationalist 

partners, only Jews have historic rights over what they call “Judea 

and Samaria”. The main thrust of their policy is the expansion of 

Jewish settlements on the West Bank and the accelerated 

Judaization of East Jerusalem.  

As leader of the Opposition, Netanyahu denounced the Oslo 

Accords as incompatible with Israel’s right to security and with the 

historic right of the Jewish people to the whole Land of Israel.  

 
35 Benjamin Netanyahu, A Place among the Nations: Israel and the World (London: Bantam Press, 1993). 
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NT: In 1996, three years after the Oslo Accords, Netanyahu 

came in power. His role in the Oslo peace process was 

described by Professor Shlaim: 

 

The change of government from [Peres] Labour to [Netanyahu] 

Likud had profound implications for the peace process. Likud 

is an ideological party which upholds the right of the Jewish 

people to the whole “Land of Israel”.36 Likud regards the West 

Bank − Judea and Samaria in its terminology − as an integral 

part of the historic homeland. In line with this view, it is 

opposed in principle to partition and in its electoral manifesto 

it explicitly rejects the idea of an independent Palestinian state 

alongside Israel.37   

 

After losing the elections in 1999 Netanyahu withdrew form 

politics, only to come back in 2003 as Minister in the Likud 

government of Ariel Sharon and leave in 2005 after Israel’s 

withdrawal from Gaza. 

 

Professor Shlaim describes the significance of the withdrawal: 

 

In August 2005 a Likud government [now] headed by Ariel 

Sharon affected a unilateral Israeli pullout from Gaza, 

withdrawing all 8,000 settlers and destroying the houses that 

they had left behind.  

 

 
36 Likud Party Charter, 1999: “The Jewish communities in Judea, Samaria and Gaza are the realization of 
Zionist values. Settlement of the land is a clear expression of the unassailable right of the Jewish people to 
the Land of Israel and constitutes an important asset in the defense of the vital interests of the State of Israel. 
The Likud will continue to strengthen and develop these communities and will prevent their uprooting.” See 
http://mondoweiss.net/2011/11/netanyahu%E2%80%99s-party-platform-flatly-rejects-establishment-
of-palestinian-state#sthash.lUWvvMLM.dpuf.  
37 Avi Shlaim, “Prelude to the Accord: Likud, Labour and the Palestinians”, Journal of Palestine Studies, 23: 2, 
Winter 1994, pp. 5-19. 

http://mondoweiss.net/2011/11/netanyahu%E2%80%99s-party-platform-flatly-rejects-establishment-of-palestinian-state#sthash.lUWvvMLM.dpuf
http://mondoweiss.net/2011/11/netanyahu%E2%80%99s-party-platform-flatly-rejects-establishment-of-palestinian-state#sthash.lUWvvMLM.dpuf
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55. NT: At this point in the recent history, Hamas becomes a significant 

adversary.  With the Oslo process collapsed and Israel 

determination to keep Palestinians outside of any powersharing 

schemes, the Hamas movement emerged as a new political force> 

Professor Shlaim describes it as follows: 

 

Hamas, the Islamic resistance movement, had conducted an 

effective campaign to drive the Israelis out of Gaza. The withdrawal 

was a victory for Hamas and a humiliation for the Israeli Defense 

Forces (IDF).  Sharon presented the move as a contribution to peace 

based on a two-state solution.  In the year after the withdrawal, 

another 12,000 Israelis settled on the West Bank, further reducing 

the scope for an independent and territorially contiguous 

Palestinian state.  

 

56. NT: Gaza population recognized the political influence of Hamas at 

the 2006 elections. 

 

In January 2006, free and fair elections were held in the West 

Bank and the Gaza Strip and Hamas unexpectedly won a 

decisive victory over Fatah. Numerous international observers 

confirmed that the elections had been both peaceful and 

orderly.38 Hamas won a clear majority (74 out of 132 seats) in the 

Palestinian Legislative Council and it proceeded to form a 

government. Israel refused to recognize the new government; 

the United States and European Union followed its lead. Israel 

resorted to economic warfare by withholding tax revenues while its 

western allies suspended direct aid to the Hamas-led Palestinian 

Authority.  

 

 
38 ‘Palestinian Elections: Trip Report by Former U.S. President Jimmy Carter,’ Carter Center, 30 January 2006: 
http://www.cartercenter.org/news/documents/doc2287.html.   

http://www.cartercenter.org/news/documents/doc2287.html
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ISRAELI DIVIDE AND RULE STRATEGY, 2007-2014 
As revealed by the “Palestine Papers”, a cache of 1,600 

diplomatic documents of the Israel-PA negotiations leaked to 

Al Jazeera, Israel and America armed and trained the security 

forces of President Mahmoud Abbas with the aim of overthrowing 

Hamas39  

 

American neoconservatives participated in a plot to instigate 

a Palestinian civil war. Hamas pre-empted a Fatah coup with a 

violent seizure of power in Gaza in June 2007. At this point the 

Palestinian national movement became fractured, with Fatah 

ruling the West Bank and Hamas ruling the Gaza Strip.   

 

HOSTILE TERRITORY and BLOCKADE by ISRAEL 
Israel responded to the Hamas move by declaring the Gaza 

Strip a “hostile territory”. It also enacted a series of social, 

economic, and military measures designed to isolate and 

undermine Hamas. By far the most significant of these 

measures was the imposition of a blockade. The stated 

purpose of the blockade was to stop the transfer of weapons 

and military equipment to Hamas but it also restricted the flow 

of food, fuel, and medical supplies to the civilian population. 

The boycott applied not only to imports but, perversely, also to 

exports from Gaza.  

 

PUNITIVE EXPEDITION IN GAZA: Hamas, Rockets firing , Tunnels 

[From February 2008 there were four major attacks on Gaza, 

military incursions reflecting the new government policy of 

containment of Gaza – some would say by creating an open 

prison – that was enforced by the government of Olmert quite 

as much as by the later government of Netanyahu and that kept 

 
39 Palestine Papers obtained by Al Jazeera, and released between 23-26 January 2011:  
http://www.aljazeera.com/palestinepapers/2011/01/201112214310263628.html.  

http://www.aljazeera.com/palestinepapers/2011/01/201112214310263628.html
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Fatah and Hamas separate under the ‘divide and rule’ 

principle] 

 

On 4 November 2008, with outgoing rockets from Gaza at a low 

rate the IDF launched a raid into Gaza to prevent the 

construction of a tunnel that was 540 metres inside Gaza. 

Building a tunnel was not a breach of the ceasefire but the armed 

incursion into Gaza definitely was. A fire-fight developed and six 

Hamas fighters were killed. Hamas retaliated to the Israeli raid 

by renewing the rockets attacks 

 

On 27 December the IDF launched a massive air attack on Gaza 

and this was followed by a ground invasion on 3 January 2009. 

The stated aims were to stop rocket and mortar fire into Israel 

and to prevent the smuggling of weapons into the Gaza strip. 

The first aim, however, could have been achieved by pursuing the 

Hamas offer to renew the ceasefire. 

 

In the twenty-two days of this ‘Operation Cast Lead’ Israel had 13 

dead; the Gazans had 1,417 dead, including 313 children, and more 

than 5,500 wounded. According to one estimate, 83 per cent of the 

casualties were civilians.  

 

The IDF destroyed 600–700 factories, small industries, workshops 

and business enterprises, 24 mosques, and 31 security compounds. 

Eight hospitals, 26 primary health care clinics, and over 50 United 

Nations facilities sustained damage during the war.  

 

The UN Human Rights Council established a Commission under 

Richard Goldstone. In the opinion of Goldstone and his colleagues, 

the grave breaches of the Fourth Geneva Convention committed by 

the Israeli armed forces in Gaza gave rise to individual criminal 

responsibility. They recommended that the UN Human Rights 



 

 47 

Council should formally submit their report to the Prosecutor of the 

International Criminal Court. But joint Israeli-American pressure 

on the Palestinian Authority and at the UN ensured that no further 

action was taken. There can be no doubt, however, that the Gaza 

war constituted a massive moral defeat for Israel and its army.40  

   

  

END OF DIVIDE AND RULE DUE TO THE RAPPROCHEMENT 
BETWEEN FATAH AND HAMAS in 2014 
 

Netanyahu came back as PRIME MINISTER, at the first elections 

held after the cast lead, defeating Olmert at the March 2009 

elections.  In his term as PM between 2009 and 2013, Israel’s forces 

conducted a military operation Pillar of Defense  in Gaza in 

December 2012.  

Professor Shaim concludes that: 

 

Violence was the defining characteristic of the Netanyahu 

government’s approach to Hamas. Like its predecessors it shunned 

diplomacy and relied heavily on brute military force. In doing so, it 

missed one opportunity after another to end the cycle of violence. 

In November 2012, it ordered the extra-judicial assassination of 

Ahmed Jabari, the chief of Hamas’s military wing in Gaza, while he 

was reviewing the terms of a proposal for a permanent truce from 

Israeli peace activist Gershon Baskin. 41  The timing of the 

assassination suggests a deliberate attempt to pre-empt the threat 

of a diplomatic solution. At any rate, Israel broke the informal 

ceasefire to launch Operation Pillar of Defence, its second major 

military operation against Gaza following disengagement. In eight 

 
40 Ha’aretz journalist Amira Hass spoke of Israel’s “moral implosion” and “ethical defeat” – a defeat that “will 
haunt us for many years to come.” Leader: “Israel’s moral defeat in Gaza,” New Statesman, 7 August 2014.   

41  According to Baskin, the assassination of Ahmed Jabari “killed the possibility of achieving a 
truce.” See Nir Hasson, “Israeli peace activist: Hamas leader Jabari killed amid talks on long-term 
truce,” Ha’aretz, 15 November 2012: http://www.haaretz.com/news/diplomacy-defense/israeli-
peace-activist-hamas-leader-jabari-killed-amid-talks-on-long-term-truce.premium-1.478085.  

http://www.haaretz.com/news/diplomacy-defense/israeli-peace-activist-hamas-leader-jabari-killed-amid-talks-on-long-term-truce.premium-1.478085
http://www.haaretz.com/news/diplomacy-defense/israeli-peace-activist-hamas-leader-jabari-killed-amid-talks-on-long-term-truce.premium-1.478085
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days of intense aerial bombardment, 132 Palestinians were killed. 

The operation ended with a ceasefire brokered by Egypt. This 

specified that Israel and the Palestinian factions would stop all 

hostilities and that Israel would open the border crossings to allow 

the movement of people and the transfer of goods. 

 

The sequel is described by Nathan Thrall, senior Middle East 

analyst of the International Crisis Group: 

 

During the three months that followed the ceasefire, Shin 

Bet recorded only a single attack: two mortar shells fired 

from Gaza in December 2012. Israeli officials were 

impressed. But they convinced themselves that the quiet on 

Gaza’s border was primarily the result of Israeli deterrence 

and Palestinian self-interest. Israel therefore saw little 

incentive in upholding its end of the deal. In the three 

months following the ceasefire, its forces made regular 

incursions into Gaza, strafed Palestinian farmers and those 

collecting scrap and rubble across the border, and fired at 

boats, preventing fishermen from accessing the majority of 

Gaza’s waters. 

 

The end of the closure never came. Crossings were 

repeatedly shut. So-called buffer zones – agricultural lands 

that Gazan farmers couldn’t enter without being fired on – 

were reinstated. Imports declined, exports were blocked, 

and fewer Gazans were given exit permits to Israel and the 

West Bank….The lesson for Hamas was clear. Even if an 

agreement was brokered by the US and Egypt, Israel could 

still fail to honour it.42  

 

 
42  Nathan Thrall, “Hamas’s Chances”, London Review of Books, 21 August 2014: 
http://www.lrb.co.uk/v36/n16/nathan-thrall/hamass-chances. 
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One of the important factors in Israeli politics was to keep Fatah 

and Hamas hostile to each other. In April 2014 a breakthrough 

happened between Fatah and Hamas and they formed a unity 

government. The Hamas government in Gaza stepped down in 

favour of Fatah government led by Mahmoud Abbas form Ramallah. 

 

The significance of this has been described by Professor Shalim: 

 

The unity government produced by an accord between Fatah and 

Hamas in 2014 was in fact remarkably moderate both in its 

composition and in its policies. It was a government of Fatah 

officials, technocrats, and independents without a single Hamas-

affiliated member. To escape isolation and bankruptcy, Hamas 

handed over power to the Fatah-dominated, pro-Western 

Palestinian Authority in Ramallah. The unity government explicitly 

accepted the three conditions of the Quartet (the United States, 

Russia, the United Nations, and European Union) for receiving 

Western aid: recognition of Israel; respect for past agreements; and 

renunciation of violence 

 

Israel reaction [showed nervousness at this new unity, was the 

subject of propaganda] that was then followed by offensive and 

economic measures with a military assault on Gaza on 8 July 2014 

and it seems that Netanyahu’s government had been waiting for an 

excuse to start a punitive expedition against Gaza. The opportunity 

came with an abduction of three Israeli teenagers in West Bank. 

 

According to Professor Shlaim:   

 

Netanyahu stated that Hamas was responsible for the abduction 

and that Hamas will pay the price. 43  He produced no evidence, 

 
43 Robert Tait, “Hamas kidnapping: Islamist group to blame for youths' 'kidnapping', Benjamin Netanyahu 
says—The Israeli leader says the Islamist militant group was behind the disappearance of three teenagers in 
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however, to support the charge because there was no evidence. The 

murder was committed by a lone cell without the knowledge of the 

Hamas leadership. The Israeli authorities knew that the teenagers 

were killed soon after their abduction but they did not announce 

the death until eighteen days later. They used the intervening 

period to launch a powerful, worldwide propaganda offensive to 

denounce Hamas as a murderous organisation. At the same time, 

the IDF initiated Operation Brother’s Keeper, ostensibly to search 

for the teenagers but in reality to deal a body blow to Hamas. As 

part of the operation, 350 Palestinians were arrested, 

including nearly all of Hamas’s leaders on the West Bank. 

Netanyahu seemed to see an opportunity to destabilise the newly-

established unity government and to undermine President 

Mahmoud Abbas. Reluctantly rising up to the challenge, Hamas 

responded with rockets. 44   The sequence of events clearly 

indicates that the murder of the three Israeli teenagers was the 

pretext, not the cause, for the next onslaught on Gaza. 

 

COVERT AND OVERT WAR AIMS 
Professor Shlaim states: 

Then there was the urge to punish the people of Gaza for electing 

Hamas and for continuing to support it in defiance of Israel’s 

repeated warnings. Related to this was the irresistible urge to 

display Israel's raw military power.45 The overriding aim, however, 

was to defeat the struggle for Palestinian independence, to 

maintain the colonial status quo, and to preserve Israel’s position 

as the imperial overlord. 

 

 
the West Bank and links the event to its recent pact with Mahmoud Abbas,” The Telegraph, 15 June 2014: 
http://www.telegraph.co.uk/news/worldnews/middleeast/israel/10901225/Hamas-kidnapping-Islamist-
group-to-blame-for-youths-kidnapping-Benjamin-Netanyahu-says.html. 
44 Editorial: “Gaza: A war that should never have been fought”, The Guardian, 25 September 2014. 
45 David Shulman, “Gaza: The Murderous Melodrama”, The New York Review of Books, 20 November 2014.  
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Israel portrayed the attack as an act of self-defence in response to 

Hamas rockets launched against its civilian population. These 

rocket attacks may themselves be seen as a response to a violent 

crackdown against Hamas supporters on the West Bank following 

the abduction and murder of three Israeli teenagers on 12 June. 

 

Official war aims [for Protective Edge] kept changing. First, in phase 

one of the war, which began with airstrikes on 8 July, the stated aim 

was to halt the rocket and mortar attacks from Gaza; then in phase 

two of the war, commencing in the late evening of 17 July with a full 

ground invasion lasting until 5 August, it was to destroy the “terror 

tunnels” that Hamas had dug under the border to launch raids 

inside Israeli territory; and subsequently it was said that war would 

continue until Hamas is completely disarmed.46  

 

Retired Major General Giora Eiland, the former head of Israel's 

National Security Council, published an article in Ynet News, 

claiming that there is no such thing as “innocent civilians” in Gaza 

and arguing that the citizens of Gaza share responsibility with their 

Hamas leaders for the violence against Israel. He even went as far 

as to compare Gaza under Hamas rule with Nazi Germany: “They 

are to blame for this situation”, Eiland wrote, “just like Germany’s 

residents were to blame for electing Hitler as their leader and paid 

a heavy price for that, and rightfully so.” 47  Eiland was not 

reprimanded for expressing publicly these extreme views which 

 
46  The first two goals were the officially stated “Operation Goals” of Protective Edge on the IDF Blog: 
http://www.idfblog.com/operationgaza2014/downloads/convert-jpg-to-pdf.net_2014-08-27_14-20-
38.pdf. See also “Operation Projective Edge by the Numbers”:  
http://www.idfblog.com/blog/2014/08/05/operation-protective-edge-numbers/.  
47  Giora Eiland, “In Gaza, there is no such a thing as ‘innocent civilians’”, Ynet News, 8 May 2014: 
http://www.ynetnews.com/articles/0,7340,L-4554583,00.html; “Israeli General: No Civilians in Gaza,” The 
Daily Beast, 4 August 2014: http://www.thedailybeast.com/cheats/2014/08/04/israeli-general-no-
civilians-in-gaza.html. As another instance of dehumanisation of Palestinians, an op-ed article by blogger 
Yochanan Gordon entitled “When Genocide is Permissible” published in The Times of Israel on 1 August 2014, 
was removed due to its inappropriate content; see  
http://www.thedailybeast.com/articles/2014/08/01/the-blogger-who-offered-an-argument-for-
palestinian-genocide.html.  

http://www.idfblog.com/operationgaza2014/downloads/convert-jpg-to-pdf.net_2014-08-27_14-20-38.pdf
http://www.idfblog.com/operationgaza2014/downloads/convert-jpg-to-pdf.net_2014-08-27_14-20-38.pdf
http://www.idfblog.com/blog/2014/08/05/operation-protective-edge-numbers/
http://www.ynetnews.com/articles/0,7340,L-4554583,00.html
http://www.thedailybeast.com/cheats/2014/08/04/israeli-general-no-civilians-in-gaza.html
http://www.thedailybeast.com/cheats/2014/08/04/israeli-general-no-civilians-in-gaza.html
http://www.thedailybeast.com/articles/2014/08/01/the-blogger-who-offered-an-argument-for-palestinian-genocide.html
http://www.thedailybeast.com/articles/2014/08/01/the-blogger-who-offered-an-argument-for-palestinian-genocide.html
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are widely shared by the defence establishment and by the Israeli 

public at large.  

 

It follows that if Israel adheres to its current policy, the result would 

be more of the same: more violence, more bloodshed, more terror, 

more wanton destruction, more human suffering, more wars, and 

more war crimes. In short, the Israeli narrative revolves round the 

demonisation of Hamas and demonisation leads directly to 

diplomatic deadlock. 

 

The international community has both a moral and a legal 

obligation to protect the Palestinian civilians living under Israel's 

military occupation and to hold Israel to account for its persistent 

violations of the laws of war and of international humanitarian law. 

57. There are many other strands of evidence showing that, as Avi Shlaim 

suggests, the real objectives of Israeli attacks on Gaza are not just to defend 

Israel from real and present threats.  Indeed this proposition would be 

regarded as elementary to many observers of the conflict.  Even if, as I 

think sensible, an investigation should begin with a concentration on what 

the state of Israel has done, any investigator will simultaneously have been 

reviewing what is shown of individual responsibility, just as Avi Shleim 

and General Parker did.  What leading Israeli political and military figures 

have said in public is an invaluable strand of material demonstrating 

Israel’s real objectives, illuminating both state and individual 

responsibility. 

58. There are many other strands of evidence showing that, as Avi Shlaim 

suggests, the real objectives of Israeli attacks on Gaza are not just to defend 

Israel from real and present threats.  Indeed this proposition would be 

regarded as elementary to many observers of the conflict.  Even if, as I 

think sensible, an investigation should begin with a concentration on what 

the state of Israel has done, any investigator will simultaneously have been 

reviewing what is shown of individual responsibility, just as Avi Shleim 

and General Parker did.  What leading Israeli political and military figures 
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have said in public is an invaluable strand of material demonstrating 

Israel’s real objectives, illuminating both state and individual 

responsibility. 

HATE SPEECH AND PROPAGANDA: INCITEMENT OF VIOLENCE 
59. Nena Tromp, a political scientist, worked for 12 years experience at the 

Prosecutor’s office of the ICTY and was senior researcher for the Milošević 

trial throughout. 48   She, and researchers working with her, examined 

aspects of Operation Protective Edge not specifically covered by General 

Parker or Avi Shlaim including what was said of relevance by Israeli public 

figures before, during and after the Israeli attack. This included the public 

statements of most members of the Security Cabinet, Knesset members 

(MKs) and military officers.  She reports: 

‘The statements selected illustrate hostile attitudes towards the 

Arabs as a race, Muslims as a religious group and Palestinians as an 

ethnic group. The words uttered in media, public addresses of the 

Israeli politicians and other public figures and the military persons, 

could easily be qualified as “hate speech”. The function of the “hate 

speech” is to reinforce the projected division into two groups in a 

society - “us” and “them”. The “them” group is invested with all evil 

and as a collective denied human characteristic in a process known 

in the literature as a “dehumanisation” process.  

 

Widespread discrimination against the Arabs in Israel is revealed 

by Rabbis, Israeli politicians and pro—Zionist activists. Such 

unsanctioned / uncontrolled racism and religious intolerance 

creates an environment that can encourage sectarian violence as 

well inspire combat ‘morale’ of IDF soldiers during military 

campaigns such as Protective Edge.  

 
48 Nena Tromp studied political science at University of Zagreb, Croatia and Russian studies at the University 
of Groningen, Netherlands Since 1992 she has taught at the University of Amsterdam, Netherlands, in the 
department of European Studies.  From 2000 to 2012 she was a member of the Leadership Research Team 
with leadership role for the Milosevic trial.  Her PhD thesis on the ‘Value of an Unfinished Trial’ will be 
defended next year.  
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Once a “them-group” is stripped of human qualities such as 

empathy, sorrow or love but invested with the evilness aimed at the 

destruction of the “us” group the violence against any member of 

the group - a child, a mother, a young boy, an elderly man or a 

solider- becomes desirable and accepted. 

 

Moshe Ya’alon made headlines in 2002 when upon his appointment 

as IDF Chief of Staff he stated that the Palestinians are a cancer.49 

 

One of the most vocal public figures in the dehumanisation of the 

Arabs as a group was the late Rabbi Ovadia Yosef, the spiritual 

leader of Israel's ultra-orthodox Shas party, who called in 2001 in a 

sermon for the annihilation of Arabs. 

"It is forbidden to be merciful to them. You must send missiles to 

them and annihilate them. They are evil and damnable," Rabbi 

Yosef said.  In the same sermon he said that enemies have tried to 

hurt the Jewish people from the time of the exodus from Egypt to 

this day: "The Lord shall return the Arabs' deeds on their own 

heads, waste their seed and exterminate them, devastate them and 

vanish them from this world," he said.50 

Despite protests and criticism Rabbi Yosef did not stop his 

inflammatory hate-speech. When discussing the peace making with 

Arabs in 2009, he said: “How can you make peace with a 

snake?”(…)“Those evildoers, the Arabs — it says in the Gemara 

[Talmud] that God is sorry he ever created those sons of Ishmael.”51 

He characterised  Muslims in racist terms: “They’re stupid. Their 

 
49 Yoram Peri “Generals in the Cabinet Room”, US Institute of Peace Press, p. 141. Quoted B. Michael’s article 
in Yedioth Ahronoth, 30 August 2002. 
50 http://news.bbc.co.uk/1/hi/world/middle_east/1270038.stm (10.04.2014). 
51  Weekly Saturday night sermon in August 2000 as quoted in : 5 of Ovadia Yosef's most controversial 
quotations | The Times of Israel http://www.timesofisrael.com/5-of-ovadia-yosefs-most-controversial-
quotations/#ixzz3KTqFHhQI  

http://coteret.com/2009/12/14/rabbi-ovadia-yosef-on-muslims-%E2%80%9Ctheir-religion-is-as-ugly-as-they-are%E2%80%9D/
http://news.bbc.co.uk/1/hi/world/middle_east/1270038.stm
http://www.timesofisrael.com/5-of-ovadia-yosefs-most-controversial-quotations/#ixzz3KTqFHhQI
http://www.timesofisrael.com/5-of-ovadia-yosefs-most-controversial-quotations/#ixzz3KTqFHhQI
http://www.timesofisrael.com/5-of-ovadia-yosefs-most-controversial-quotations/#ixzz3KTqFHhQI
http://www.timesofisrael.com/5-of-ovadia-yosefs-most-controversial-quotations/#ixzz3KTqFHhQI
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religion is as ugly as they are.”52 

The “hate-speech” and its effects have been experienced before, 

during and after the Protective Edge Operation took place.  

 

Naftali Bennet, a leader of the ultra-right coalition party The Jewish 

Home has been Industry, Trade and Labor Minister since 2013 and 

as such attends the Security Cabinet as an additional member.  

During a heated argument with National Security Adviser Ya’akov 

Amidror about prisoner release, Bennett “proposed a problematic 

and controversial way for Israel to avoid having to put [captured 

terror suspects] on trial.” 

Bennett: “If you catch terrorists, you have to simply kill them.” 

Amidror: “Listen, that’s not legal.” 

Bennett: “I’ve killed lots of Arabs in my life – and there’s no problem 

with that.” 

After repeated attempts by a +972 journalist to reach Naftali 

Bennett, his spokesperson said that either the reporter from 

Yedioth Ahronoth received wrong information on exactly what 

Bennett said at the meeting, or he decided to interpret it this way. 

The spokeswoman insisted that when Bennett referred to killing 

Arabs, it was in the context of “operations” he participated in while 

serving in combat situations in the army, and that he was 

expressing that a more effective policy is to “wipe out terrorists” 

rather then keeping them alive in prison and then releasing them.53 

Moshe Ya’alon, the Minister of Defence and a member of the ruling 

Ha-Likud party underlined the dangers of terrorism by suggesting 

that children of three are trained to be terrorists: “As long as three-

years old children are being educated to carry explosive belts at 

 
52 Weekly Saturday night sermon in December 2009, as quoted at: http://coteret.com/2009/12/14/rabbi-
ovadia-yosef-on-muslims-“their-religion-is-as-ugly-as-they-are”/ 
53  http://972mag.com/nstt_feeditem/naftali-bennett-ive-killed-lots-of-arabs-in-my-life-without-any-
problem/ (29.07.2014) 

http://en.wikipedia.org/wiki/Industry,_Trade_and_Labor_Ministry
http://972mag.com/nstt_feeditem/
http://972mag.com/nstt_feeditem/naftali-bennett-ive-killed-lots-of-arabs-in-my-life-without-any-problem/
http://972mag.com/nstt_feeditem/naftali-bennett-ive-killed-lots-of-arabs-in-my-life-without-any-problem/
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ceremonies and Israel does not appear on their maps, there is no 

chance for peace”54 

 

Colonel Ofer Winter, commander of the Givati Brigade, represents 

a religious settler mentality. In his letter to his troops on the eve of 

the Protective Edge Operation Colonel Winter wrote: “History has 

chosen us to be the sharp edge of the bayonet of fighting the 

terrorist enemy from Gaza which curses, defames and abuses the 

God of Israel’s battles … We will … wipe out the enemy … Using all 

means at our disposal and with all required force … I turn my eyes 

to the sky and call with you ‘Hear, O Israel: The Lord our God is one 

Lord.’ God, the Lord of Israel, make our path successful, as we are 

about to fight for Your People, Israel, against an enemy who 

defames your name.”55 

 

Ayelet Shaked, a member of the Knesset for The Jewish Home Party, 

Bennet’s party, posted via social media inflammatory messages, 

which were extensively quoted by Israeli media, before they were 

erased from her Facebook:  

 

On Monday, July 7 2004, just one day before the Protective Edge 

Operation started, Shaked posted on her Facebook page the 

following entry: "They have to die and their houses should be 

demolished so that they cannot bear any more terrorists," 

(…)“Behind every terrorist stand dozens of men and women, 

without whom he could not engage in terrorism. They are all enemy 

combatants, and their blood shall be on all their heads. Now this 

also includes the mothers of the martyrs, who send them to hell 

with flowers and kisses. They should follow their sons, nothing 

would be more just. They should go, as should the physical homes 

 
54 http://www.haaretz.co.il/misc/article-print-page/1.2228666 (28.01.2014), 
55  http://www.timesofisrael.com/senior-infantry-officer-describes-divine-protection-in-gaza/ 

(31.07.2014). 

http://www.haaretz.co.il/misc/article-print-page/1.2228666
http://www.timesofisrael.com/senior-infantry-officer-describes-divine-protection-in-gaza/
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in which they raised the snakes. Otherwise, more little snakes will 

be raised there."56 

 

Once the war was under way, Ayelet Shaked  wrote: “This is a war. 

Not a war on terror, not a war against extremists, or even a war 

against the Palestinian Authority. All are forms of evading reality. 

This is a war between the two nations. Who is the enemy? The 

Palestinian people. Why? Ask them, they started. What is so 

shocking in understanding that the whole of the Palestinian people 

are the enemy. Every war is between two nations, and all of the 

people that opened the war, as a whole, is the enemy.57 

 

One week after the war had started and two days before the IDF 

was to launch a land offensive on 08 July, Minister Naftali Bennet 

stated in front of the TV cameras:  “I think it is terrible that Hamas 

is butchering his own children. I would never take my children and 

place them next to a rocket launcher. Here’s what they are doing. 

Hamas is conducting massive self-genocide. They’re taking women 

and children, placing them placing them next missile launchers, and 

shooting the missiles at Israel.”58  

 

Yair Lapid, a former TV journalist and the leader of the new party 

Yesh Atid, that surprisingly came as second from the 2013 elections, 

making his party one of the principle coalition partners in 

Netanyahu’s government. As Minister of Finance he sits as a 

member appointed by law in the Security Cabinet. Lapid stressed 

the alleged inhuman nature of Hamas by stating that they sacrifice 

their own women and children by using them as ‘human shields’: 

“She [an ordinary Gazan woman] is been held hostage by a terror 

organization who is using her for protection while shooting at us, 

 
56 http://www.presstv.com/detail/2014/07/16/371556/israel-must-kill-all-palestinian-mothers/. 
57. http://mekomit.co.il/איילת-שקד-מסיתה-שוב/. 
58 Source: https://www.youtube.com/watch?v=OMG7Fze6sgQ. 16.07.2014, 

http://www.presstv.com/detail/2014/07/16/371556/israel-must-kill-all-palestinian-mothers/
http://mekomit.co.il/איילת-שקד-מסיתה-שוב/
https://www.youtube.com/watch?v=OMG7Fze6sgQ
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[…] Hamas is the only one to be blamed in this situation. […] Hamas 

is using their children in order to protect their force and their 

rockets and their missiles. […] Hamas is using these children as 

human shields.”59    

 

Eli Ben Dahan – the Religions Deputy Minister said: "Experience 

shows that women who go and marry a Muslim man, are returning 

to their homes after a painful and battered several years, sad to see 

the most beautiful years of their lives lost"  

“[…] surely we should be disturbed, […] Her children will be Jewish 

according to Jewish law, but according to Muslim law, they will be 

Muslims. So what shall be with them?”  

"You have to remember that the Jewish people, unfortunately, have 

been through a Holocaust. In the past century it is [the Jewish 

people] only getting smaller […] There is no doubt that it is a 

process that reduces the nation.” 

“[Mixed marriages] are a silent holocaust”60  

 

After the Operation Protective Edge Naftali Bennet unwavering in 

his contempt for his Arab neighbors stated: "Gentiles live beside us, 

raised on hatred. Kindergartners teach to kill Jews and summer 

camps are training how to kill Jews.”61 

60. To say such things in a country so permanently in conflict with those 

dehumanised – to be permitted by that country to say such things without 

restraint by the law – is dangerous, and not just for the ‘victim’ group 

spoken of.  Freedom to say such things will inevitably poison and degrade 

the humanity of the society itself, leading it one cannot know where.  Of 

more importance for this programme, the freedom within Israel to say and 

hear such things makes it entirely likely that insincere reasons for 

attacking Gaza might be advanced by the government knowing that a 

 
59 https://www.youtube.com/watch?v=KT_5Dz7ThYw. 16.07.2014, 
60 http://www.ynet.co.il/articles/0,7340,L-4559989,00.html (18.08.2014). 
61 http://www.nrg.co.il/online/1/ART2/508/762.html (23.09.2014,) 

 

https://www.youtube.com/watch?v=KT_5Dz7ThYw
http://www.ynet.co.il/articles/0,7340,L-4559989,00.html
http://www.nrg.co.il/online/1/ART2/508/762.html
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majority of the people will be untroubled about whether the reason given 

is strictly accurate or not.  The misfortune of the dehumanised is that they 

cease to enjoy the normal regard of their fellow humans making it possible 

/ probable that the real intentions of the government will have them as the 

true object of the attacks under the pretence of the state acting in self 

defence. 

61. General Parker’s military view of events may also be revealing of Israel’s 

real intentions and objectives.  This is what he has to say about 

Operational Planning and Execution 

The ‘Enemy’ Situation 
There is no credible tactical, territorial military threat to Israel from 

Gaza. Armed groups (including Hamas) are restricted to the use of 

rockets that are manufactured within the Strip, or possibly 

smuggled through tunnels, and the use of lightly armed infantry 

who will have the capacity for limited infiltration.  The latter is 

largely contained by border and movement control although it is 

understood that Hamas have constructed military tunnels to both 

enable communications on interior lines and conduct raids into 

Israel.   

 

At the highest level the IDF military posture is based on the 

perception of an existential threat.  The IDF COS stated on 3 Oct 14: 

“We are not in Milan here. We may be in the OECD, but we are in 

the heart of the Middle East, completely surrounded by enemies. 

The only thing standing between us and ISIS right now is that they 

are currently busy with more urgent matters.”  The rocket threat 

from Gaza has triggered extensive defensive measures including 

requirements for shelters in public and residential buildings, 

filtration for chemical attack.  Israel has an alarm system to warn of 

attack and an anti-missile defence system (Iron Dome). The impact 

of these attacks will be both psychological and cultural.  It will have 

greater impact nearer the Gaza Strip.   
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It will be very hard to distinguish Hamas and other fighters from 

the civilian population, in part because they will choose to use this 

as camouflage, and in part because the area is so densely populated 

that it is impossible to delineate a ‘combat’ zone.  It is worth noting 

that the normal distinction between the ‘rear area’ where civilians 

and support functions can exist in relative safely are not evident in 

Gaza, the whole area is a battle zone.  It is therefore unsurprising 

that the Hamas fighting tactics appear to deliberately use the 

normal infrastructure as camouflage.  In these circumstances, 

where there is so little tactical depth in Gaza, the mixing of civilians 

and fighters means that it is almost impossible for Hamas not to 

appear to use civilians as a shield.  The size of Hamas’ military 

capability is difficult to determine but may amount to around 

10,000 fighters in Gaza.  

 

LAWFUL or UNLAWFUL CONDUCT 
62. In addition there are acknowledged Israeli military doctrines that point 

away from attacks on Gaza being limited to what international law might 

allow in defence of the state and that may suggest that Israel’s asserted 

justification for what it did are insincere.  General Parker and Rodney 

Dixon give their views here about four particular tactics used by the IDF: 

The Hannibal Protocol 
General Parker: The Hannibal Protocol:  this drill for the reaction to 

a kidnapped or captured soldier may have been activated twice 

during this operation.  In particular it appears to have been 

activated on 1 Aug by the ground (Givati) brigade commander Col 

Winter in the Rafah area and there are reports of the 

disproportionate use of force.  It also appears that the authority for 

the execution of Hannibal was given by the CGS62.  Having a code 

word that is designed to ensure instant reaction and establish an 

immediate priority for resources is entirely logical from a military 

 
62 http://www.ynet.co.il/articles/0,7340,L-4577306,00.html 

http://www.ynet.co.il/articles/0,7340,L-4577306,00.html
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perspective – it is similar to RAT TRAP in Northern Ireland.  It is 

safe to assume that Hannibal is called because an IDF kidnapping is 

suspected and that the reaction is to concentrate force in order to 

recover the individual.  What is more difficult to understand is that 

the response requires the sanction of the CGS and the level of force 

required appears to result in a dramatic increase in fire, including 

indirect fire in depth.  To be effective emergency contingency plans 

such as this would need to be activated by delegated authority to 

ensure speed of reaction and an appropriate response.  If the 

requirement was to recover the individual there might be a need to 

cut off the enemy escape routes, and this might be done by fire, but 

it is more likely that offensive action to retake the ground where 

the incident occurred would be the priority.  This would require the 

rapid deployment forward of ‘boots on the ground’.  On the 

contrary it appears as if time is sacrificed to seek authority from the 

very highest level to apply a huge weight of fire on the target area, 

presumably to kill the captives and the captors, and exhibit massive 

retaliation as a deterrent. 

Rodney Dixon explains the legal position: 

Although the deliberate killing of one's own soldiers may not 

qualify as a war crime, it still remains an unlawful killing or murder 

which could be prosecuted under national law.  The real 

issue under IHL is whether the implementation of this policy is 

unlawful due to the excessive loss of civilian life that may result.  In 

other words, if in order to seek to free one captured soldier that 

soldier's forces deliberately or disproportionately target civilians 

that could amount to a war crime.  

Dahyia Tactics 
General Parker: Dahyia Tactics are the systematic and deliberate 

application of disproportionate force, including civilian suffering to 

deter and alienate the fighters from the population.  It is also 

designed, in ground combat, to minimize the risk to own forces.  

Providing effective covering fire is a necessary requirement when 
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ground troops are manoeuvring.  Ideally this will be precisely 

aimed at the enemy, but, particularly in a built up area, it is hard to 

pinpoint enemy firing positions.  It is therefore entirely acceptable 

military practice to ‘keep the enemy’s head down’ with heavy direct 

and indirect covering fire.  Normally a ground commander will be 

given orders for opening fire and rules of engagement that restrict 

the ability to risk large civilian casualties.  Other tactics may be used 

such as outflanking manoeuvres or, if the outcomes are considered 

to indicate significant collateral damage, the attack could be called 

off.  In an area like Shuja’iyya it is almost inevitable that the use of 

tank, mortar and 155mm artillery fire will cause civilian casualties.  

And given the size and population density in Gaza operations such 

as PROTECTIVE EDGE will deliberately cause civilian suffering and 

intimidation.  It is highly unlikely that this will alienate the civilian 

from the fighter, indeed in an environment where there can be no 

escape it is likely to drive the uninvolved closer to those who are 

resisting.  These tactics are therefore likely to make resistance 

stronger.  

Rodney Dixon: These tactics may constitute a war crime if civilians 

are directly and deliberately made the subject of the attack or if the 

attack is indiscriminate in that the loss of civilian life is excessive 

when weighed against the military advantage anticipated or 

achieved.  The manoeuvres themselves are not prohibited; it is the 

manner in which they are deployed which must remain within the 

bounds of IHL.  It is the responsibility of those directing and 

commanding these operations to take all necessary precautions to 

avoid disproportionate civilian casualties, including by halting the 

attack to prevent the commission of such crimes.  

 

'Mowing the Grass' 
General Parker: 'Mowing the Grass' is a term used by the IDF to 

imply that every so often there will be an need to attack an area in 

order to dominate it, reduce enemy capacity and deter further 
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action 63 .  It is also accepted that over time the enemy military 

capability will be refreshed and further attack will be necessary.  

This is not the case in many military forces where, particularly in 

counter-insurgency, this is considered inefficient since it accepts 

that the terrorist will be allowed back to influence the civilian 

population. Interestingly in the context of Afghanistan operations 

‘mowing the grass’ was considered to represent tactical failure 

since offensive operations that are not followed up with 

development and capacity building activity will allow terrorists to 

reoccupy territory that has been cleared.   

Rodney Dixon: Providing the target of such an operation is a 

military object, such attacks are perfectly lawful under IHL.  It 

is prohibited to attack civilians for any reason including in order to 

seek to 'dominate' the enemy or to deter attacks against your own 

civilians.  Reprisals are unlawful under IHL.  Furthermore, "Acts or 

threats of violence the primary purpose of which is to spread terror 

among the civilian population" are forbidden (Article 51, Additional 

Protocol I). 

 Knock on the roof 
General Parker: Knock on the roof.  At first sight the idea of ‘knock 

on roof’ seems sensible, it appears to be using significant 

technological precision capacity to minimise casualties.  But, in the 

case of Gaza it is illogical.  It does not make sense to warn the 

occupants of a house that it is to be attacked and allow them to 

escape unless it is known that they are innocent and the target is 

hiding weapons, explosive or command and control facilities.  Since 

the Hamas command and control mechanisms are not dependant 

on infrastructure it can only be assumed that this tactic is designed 

to intimidate and to increase misery through the destruction of 

residential buildings.  There is still a need to minimise collateral 

 
63 http://www.israelhayom.com/site/newsletter_article.php?id=20759 
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damage and in densely built up areas the likelihood of civilian 

casualties is high. 

Rodney Dixon:  it is a central tenet of IHL that constant care should 

be taken to spare the civilian population (see Article 57, Additional 

Protocol I). It is expected that advance warning should be given of 

attacks unless circumstances do not permit.  However, this does 

not relieve those directing the attacks of in the first place taking all 

feasible steps to verify that the objectives being attacked are not 

civilian and to choose the means of attack with a view to avoiding 

incidental civilian casualties.  Commanders are bound to refrain 

from launching attacks which may be expected to cause collateral 

loss of civilian life which would be excessive in relation to the 

concrete military advantage anticipated.  As the ICRC has noted, 

these precautions will be of the greatest importance in urban areas 

because such areas are densely populated (see ICRC Commentary 

on Additional Protocols, p. 679).  

 

63. These doctrines, spoken of publicly by the IDF, all tend to suggest that the 

regular laws of wars were subordinate to the greater imperative of Israel 

defending itself at all costs.  

 

THE INVESTIGATION TAKES SHAPE 
 

64. With all the above strands of information to hand the investigator into war 

crimes would probably now be ‘fixing’ his inquiries not on one but three 

possibilities:  

That the threat of which Israel complains was absolutely genuine and 

as bad as Israel says; 

 

That Israeli leaders (and the public so far as this is actually 

important) genuinely believed that the threat Israel faced was as bad 
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as Israel says although in fact, and as measured / assessed objectively 

by neutral observers, it was not at all as serious; 

 

That the threat Israel faced was not, in fact and as measured / 

assessed objectively by neutral observers, at all as serious as Israel 

said/ claimed but that Israel politicians and other opinion leaders 

and top military used the threat they described for other political 

objectives. 

65. The investigator – if a case came to court – would probably produce 

evidence explaining in more detail what the ‘other political objectives’ 

were.  But at the preliminary stage he does not need to explore the issue in 

too much detail and there could be risks for him in doing so.64 For the 

investigator considering the second or third alternatives (genuine belief in 

fear although overstated; misuse by politicians of overstated fear) he will 

need some idea of the degree by which the fear is overstated – i.e. he will 

need to have an assessment of the real threat because the law is this, as 

Rod Dixon can further explain: 

"Whether a State's actions in purporting to defend itself against the 

threat or use of force is lawful or not will turn on an objective 

assessment of whether these actions were strictly necessary and 

proportionate to repel the threat.  The court determining 

the matter (assuming there was one) would itself judge whether 

the State's actions were necessary in the circumstances as a 

defensive operation as well as whether they were reasonable and 

proportionate to defend the State concerned and its citizens.  This 

determination would not depend on the subjective assessment of 

the State as to the threat it perceived and if its response was 

necessary and justified. Even if the threat was absolutely genuine, 

it would still need to be established that the defensive measures 

were necessary to counter the threat and were appropriately 

 
64 A case like this is full of temptations to understand the history of one of the more complicated political 
problems on earth or even to find a solution for the problems.  Not the lawyers job and not one for which he 
has any skills although he will know that the international community has some belief in legal processes 
playing a part in resolution of such problems.   
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tailored specifically to address this threat and no more.  In the 

event that the threat was not genuine, but the State nevertheless 

believed it was under attack, this belief alone would not be a 

sufficient basis to find that the State had acted lawfully in self-

defence."   

66. Turning more closely to the facts those working with me and I tried to 

piece relevant material together in a logical way.   

 

THE ISRAELI ATTACK 
 

67. First we needed as objective as possible an understanding of how the 

attacks by Israel had been planned and put into effect:  General Parker had 

turned first to available material about Israeli soldiers listed publicly as 

casualties, with the dates of their deaths and the name of the units in which 

they served.  That enabled him to make this map. 

 

Operation Protective Edge 
68. In Gaza he was able to meet a Professor of Geography who has acted 

on contemporaneous accounts to produce a much larger map that they 

were able to discuss.  Each was able to fill in gaps in the others knowledge 

and a fuller picture emerged.  General Parker gave this analysis and his 

understanding of Operation PROTECTIVE EDGE 

The Israeli military requirement to counter the threat drives the 

need for a high level of understanding (intelligence), to contain, and 

to neutralise the Hamas rocket and ground incursion threats.  They 

occupy the key terrain, particularly over the Northern half of the 

Strip where the Israeli positions overlook Gaza city.  They also have 

surveillance systems that will give them a clear picture of activity 

in depth.  It is safe to assume that they will have a very high level of 

situational awareness which will allow them to plan operations in 

great detail.  In the case of Operation PROTECTIVE EDGE, it appears 
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that the overall plan was consistent with the IDF doctrine, and was 

executed in 4 Phases: 

Preparatory Moves: 
Preparatory Moves: Apr-Jul.  Op Protective Edge will have been 

constructed as a detailed plan over a period of weeks.  It was not a 

spontaneous reaction to a single incident65.  In order to generate 

the required capability some of the units involved had to be 

mobilised from other parts of Israel. The Process will have required 

political direction to initiate planning and then a series of 

‘backbriefs’ to check that plans were being constructed 

correctly/appropriately.  Depending on security, the early planning 

will have been conducted by regular forces and will have cascaded 

down to the lowest appropriate level.  Contingency plans will have 

allowed the planning process to be shortened but activity such as 

Intelligence Preparation of the Battlefield, the prepositioning of 

resources and the call up and integration of reserves will have 

taken time.  The planning appears to have reached its crescendo in 

late Jun.  The increase in Hamas rocket attacks in June may be an 

indicator either of provocation or reaction to IDF deployment.  A 

key milestone in the planning will have been the decision to call up 

reserves, a critical part of IDF capability for both military and 

political reasons.  It also appears that a number of the Brigades used 

for the operation are based in other parts of Israel and would have 

deployed forward as part of a coordinated plan of preparatory 

moves.  

 

Phase 1: The Air operation began on 7 Jul; it would be normal 

military practice for this phase of the operation to be designed to 

take out C2 in depth and any other targets that could be pre-

empted.  The capture of Hossam Kawasmeh was probably a SOF 

operation deliberately synchronised in this phase.  As the H Hour 

 
65 http://www.israelhayom.com/site/newsletter_article.php?id=20759 
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for the land engagement drew closer there will have been an 

increasing concentration on the areas where ground troops were to 

attack.  It is unlikely that ceasefire negotiations at this stage were 

credible since the operational objectives required a land incursion 

to destroy tunnels, ‘dominate’ the terrain, intimidate any 

aggressors and provide a bargaining position for further political 

action66.   

Phase 2: The main Land attack from 17 Jul to 10 Aug 67 , with 

withdrawal starting on 3 Aug.  The main objectives are likely to 

have been achieved by 3 Aug including the destruction of the 

tunnels and sufficient offensive action to overpower the opposition.  

The intensity of the fighting does seem to have increased around 1 

Aug68. 

 

Phase 3: Consolidation from 10 Aug to 26 Aug.  Interestingly there 

seems to have been a significant Hamas rocket and mortar 

bombardment 22-26 Aug which does not seem to have provoked a 

commensurate retaliation by IDF suggesting that the objectives did 

not include the complete eradication of Hamas capability, but 

domination.  Also worth noting that in opinion polling Israeli 

Government approval was far higher at the beginning of the 

operation than at the end. 

 

26 Aug - Open ended ceasefire 
A more detailed schedule of events is at Annex B. 

The Land Scheme of Manoeuvre 
Within the Ground Invasion it appears that there were three phases 

to the Operation.  The first, starting on 17 Jul and rising to its 

maximum intensity between 20-23 Jul had at least 4 axis: 

 
66 The air activity which preceded landings in the Falklands in 1982 was not designed to bring Argentina to 
the negotiating table since the declared objective was to recapture the islands.  In 1991 the preparatory 
bombardment of Iraq (including Baghdad) was designed to set the conditions for the expulsion of Iraqi forces 
from Kuwait. 
67 There is evidence from a number of sources that the Land incursion into Gaza started on 17th July. 
68 This may be related to the implementation of the Hannibal protocol. 
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• attacking from the North,  

• into Shuja’iyya,  

• the Middle area  

• and Khan Yunes.   

The second phase, starting after the 26 Jul ceasefire focussed on 

Kuza’a, Rafah and the South.  The third phase appears to have 

started on 1 Aug and involved some intense fighting in the South.  

The ground forces began their withdrawal on 3 Aug leaving a strip 

of significant destruction behind, it is possible that this is the 

‘Protective Edge’ in the operation’s title.  A map showing which 

units may have been involved and their areas of interest is at Annex 

C.   

 

69. This military analysis leads to the following lines of investigation / inquiry 

that could expose the true mental state of Israel itself – acting through it 

leaders – at the relevant time: 

 

• Whether there had been any unusual rocket activity at the time of 

the decision to launch the Operation; if not, why attack? 

• When Israel first started preparations for an attack as part of the 

Operation; if early and before any suggestion of a specific cause, 

then why? 

• How timing of the preparations for the attack fitted together with 

the kidnap and murder of the three young Israel men / youths; if in 

truth it didn’t then was this tragic event used as false justification 

for an attack launched for other reasons? 

• The extent to which the operation depended on calling up Reserve 

Forces; if significant would this suggest that the plan of attack was 

made early and possibly earlier than publicly revealed? 

• Whether tunnels were referred to early in the operation as of any 

relevance; if not were they referred to later on simply to justify an 

attack that was attracting bad international publicity? 
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• Whether withdrawal of the land forces and the timing of this 

withdrawal was consistent with Israel’s stated reasons for the 

attack, namely that it was acting in defence and because of real 

threats it faced?  If not then what was the real reason? 

SELF-DEFENCE DISCUSSION 
70. At this early stage, and on the limited material available, results of these 

lines of inquiry may well turn out to be adverse to Israel and to add 

weight to suggestions coming from elsewhere  - see Avi Shlaim above, for 

example - that the true reason for the extraordinarily heavy attacks on 

Gaza and its population has not be explained accurately by Israel.  

Justifications given by Israel seem insincere and the real objective must 

have been other than stated; the operation may have been long in 

planning and simply waiting for an excuse to justify its being started.   

LEGAL ASPECT OF SELF-DEFENCE 
71. Without any proper justification the attack may have been unlawful from 

the beginning with this consequence in law as Rodney Dixon explains: 

 

"If the legal requirements for self-defence are not met the whole 

attack is rendered unlawful, making the state and those who 

planned and directed the attack responsible for breaching the UN 

Charter and international law.  Such action could be regarded as 

an illegitimate use of force or an aggressive war that amounts to a 

crime under international law.  Crimes against peace were 

described by the Nuremburg Tribunal as 'the supreme 

international crime'. 

72. General Parker’s military expertise led to the following conclusions about 

the attack itself: 

Conclusions from Strategic and Tactical Actions 
There are three particular areas that emerge from this analysis 

which are worth highlighting: 
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The link between tactical, operational and strategic actions.  It is 

extremely hard to judge where decisions were made without more 

detail of the planning, orders and assessment processes.  It seems 

likely however, that Operation PROCTECTIVE EDGE was a 

deliberate plan that was constructed over a number of 

months/weeks and that it was therefore cleared at the very highest 

levels of Government.  The overall scheme of manoeuvre will have 

to have been understood and authorised at the political level.  It 

may be that the individual targeting process was delegated to the 

military chain of command once the plan was agreed, and it would 

be normal for there to be some guidance on the acceptability of 

civilian casualties in relation to the potential value of the target to 

be engaged.  It is also assumed that there were political briefings at 

key stages in the campaign: the start of the air bombardment (7 Jul), 

the ceasefire negotiations (14-17 Jul), the ordering of the ground 

invasion (17 Jul), humanitarian ceasefire (26 Jul) and the ordering 

of the withdrawal (3 Aug).  On all these occasions a sufficient level 

of military detail will have been required for the political decision 

to be made. 

The purpose of seizing ground. The ground incursions seized certain 

areas of ground, these may have had tunnels in them, or rocket 

stores, but they were not the only areas in Gaza to have defensive 

constructions.  It is difficult to see why the areas were chosen other 

than to have an impact on the population, to provide a bargaining 

chip for ceasefire negotiations and to destroy industrial and 

agricultural capacity in furtherance of the ‘mowing the grass’ 

policy.  Ground was not taken to provide a tactical military 

advantage.  

The management of refugees.  Normally it would be expected that 

there would be a plan for the management of refugees since 

innocent civilians will always be displaced by fighting.  In the case 

of Gaza, since there is no escape route for refugees, it should be 
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anticipated that there are declared safe areas for civilians.  But 

there is no evidence of such a plan in the IDF orders.  In fact attacks 

on the UN school and the Knock on the Roof give the appearance of 

a deliberate attempt to demonstrate that nowhere is safe. 

73. This military analysis is additionally problematic for the Israeli military 

where it demonstrates how hard it is to understand what was done in 

military terms and problematic for the highest echelons of Israeli 

politicians for obvious reasons. 

74. Although all three alternatives set out above – including that the threat it 

faced was genuinely as bad as Israel claimed – must be considered, the 

material pointing to the second or third possibilities would probably 

become the focus of any investigation and the expectation would be 

growing in any investigator (assuming a ‘standing start’ for a ‘new comer’ 

to the problem) that any charges against individuals would want to allege 

as one of several alternatives that the attack was driven by political 

objectives that could not be justified as simply in defence of a nation state. 

PAUSE – STANDING BACK – APPROPRIATE CAUTION 
 

(Phil Rees:  I dare say none of what follows in the next five paragraphs will 

make it to a film.   It is, nevertheless, something of which you should be 

aware in making this film as reflective of the responsibility that is on us 

and how we are dealing it).  

75. As I edge towards conclusions through a landscape of obstacles where the 

visibility is not that good, and sometimes really bad, it is sensible to recall, 

first, the seriousness of our considering whether individuals have 

committed grave offences or whether they should be investigated for 

grave offences.  This is never something to be done lightly. The exercise on 

which I and those on the team are engaged is completely different from the 

3 minute standard TV commentator interview where it is easy indeed – 

and justifiable – to say  ‘well it looks to me from what your reporter has 

said that there may be war crimes to investigate’.  Such observations set 

the scene for debate – as the quoted observations above of the UN SG and 
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Navi Pillay do.  And even where, in that setting, some general conclusion is 

offered, the responsibility shouldered by the commentator is very 

different from the one we seek to discharge on this programme and ours 

is very, very different from that of any professional prosecutor who may 

actually lay charges against individuals. 

76. Second, for a professional prosecutor to make wrong decisions about this 

kind of issue will be extremely damaging for very many people.69 I and we 

have this in mind as we do our work for this programme. 

77. Third the biggest obstacle of which our visibility is limited is the difficulty 

of establishing mental state of the state of Israel – if and where that can be 

considered and identified – and, critically, of any person who may 

eventually be investigated and charged.  Knowing what is inside another 

person’s head is always very difficult.  Continuing with the domestic 

murder analogy, it is one thing to investigate the mental state of a man at 

the single moment he kills but quite another to establish the mental state 

of a politician or military leader who, over days, weeks and months, will be 

discharging heavy duties towards a state, a population, his own 

servicemen and the servicemen and civilians of the enemy.  His thinking 

will change from day to day as may his relevant mental state.  He may well 

want more than almost anything else to comply with the law of which he 

should be aware but may find in the heat of battle that he makes a decision 

that he knows – but will never admit, barely to himself – was wrong.  How 

can investigators be sure it is right to investigate and prosecute this man?  

How could we? 

78. There are some lawyers – especially North Americans in my experience – 

who prefer to have written witness statements and to read those and to 

 
69 Even for the reputation of the prosecutor herself / himself although, in truth, high officials of international 
bodies usually escape the consequences of their worst errors because institutions will normally protect their 
own. There are several examples of this.  At the ICTY there was a determination to try the prime minister of 
Kosovo despite shortcomings in the evidence of which the Prosecutor at the time was given very clear notice.  
This determination led to the Prime Minister being tried twice and acquitted twice, many believing that the 
underlying determination was politically generated.  He left office when first charged and the bringing of 
charges on inadequate evidence achieved, if not regime change, a change of government.  Despite heavy 
criticism  - despite the Prime Minister spending 2 Years in custody during the two trials and being banned 
from engaging in politics even when on ‘bail’ - those who decided to prosecute him have been able to get on 
with professional lives, even being rewarded for prosecuting in line with an institutional determination 
rather than in accordance with the law on sufficiency of evidence. 
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work out whether they have a case on the basis of witnesses they could call 

whose every word in a written statement they could rely on.  That has 

never been my approach.  War crimes will never be properly exposed by 

such an approach.  The team and I have done all we can to read around the 

issues and to talk to as many people with knowledge as we can.70  We have 

kept our minds open, I hope.   It is unfortunate not to have been able to 

speak to Israeli leaders although we have sent questions to the Israeli 

Prime Minister that would help us on particular military issues.  And 

speaking to Jewish friends in the UK or Holland tends to draw very strong 

reactions that are less helpful than the responses – often measured 

however distressed – that we got from individuals affected and living in 

Gaza at the time of the attacks. But we are aware of the imbalance in 

quantity of information and material coming from each side and that at any 

formal investigation or trial it is an imbalance that would be corrected, by 

a prosecutor doing his job and by the defence. 

79. Perhaps even more important is that investigators at early stages have 

limited or no access to the defendants to speak to or to the paperwork or 

computer records that would be so revealing of what really happened in 

the minds of individuals and in the operation rooms of the military and 

government cabinets and committees.  All experience shows that even the 

strongest case may weaken  - or be destroyed – once the defence gets to 

work to produce what it has available. 

80. What follows takes account of the difficulties and limitations I identify and 

is reflected by what I hope is appropriate and sufficient caution. 

THE ROUTE TO CONCLUSIONS – TWO UNCONNECTED 
CONSIDERATIONS 
 

81. First, The most difficult issue – for me at least – is that Israel’s stated fears 

about being under threat from all sides could be genuine and well founded.  

 
70 It is not possible, of course, to include references to all those to whom we have spoken.  Dealing with issues 
of this kind is often best dealt with taking as much information in as possible but without racing at the task 
and always allowing the contemplation given by sleep to help judgement.  Overall we have been considering 
the issue for some 3-4 months at the time I and the team reached conclusions 
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It may no longer be as fashionable as once it was to side with Israel but if 

there is, in reality, a determination by its Arab neighbours to see the end 

of the State of Israel what are the limits to the legality of Israel’s defence of 

itself given that it was lawfully created by international will?  There is, I 

suppose, nothing unlawful in thinking of a world without Israel, or in 

thinking of a world without Arabs, in the territory of Palestine.  There 

might even be nothing intrinsically unlawful in arguing that either state of 

affairs should come about provided it could happen peacefully  - and of 

course it can’t.  One issue for a war crimes investigator is that thinking and 

arguing lead to decisions and actions that are criminal in ways for which 

the thought and argument are to blame. This has always been the dilemma 

facing those who make free with extravagant arguments by which they 

expose themselves to criminal liability for what started as a thought. There 

are ethical limits to what you can say if, because you have power, your 

words affect your fellow citizen’s conduct; there are in truth, criminal 

sanctions waiting for those who impose no limit on airing what should 

remain their day-dreams lest they become the nightmares of others.   

82. Second, predominance of the nation state as a way of running human 

affairs may be reducing as forms of democratic federalism are explored in 

the EU.  Yet there seems no will in Palestine to have everyone live there 

within a single multi-ethnic multi-faith democracy of the kind the UK and 

many other countries have become and the test for whether war crimes 

have been committed is as it has been set for nation state conflicts 

THE ROUTE TO CONCLUSIONS – WHAT ALJAZEERA COVERED 
IN SOME DETAIL IN GAZA 
 

[PHIL REES: all passages below from JT-H and General Parker are unedited for the 

same reasons as above.  I am not really in a position to amend NP’s words at all as 

they come from him operating as an expert.  If I have time I will ‘bold’ what may 

be of particular interest for a television programme although I am sure you can 

make the best choice, incident by incident.  If there was time then this could be a 

part of the document that could be usefully discussed face to face with NT or me.  
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I am unavailable until 12 December.  NT may be more available in the meantime] 

There are events in the overall attack that are indicative of the Israeli state’s 

mental state (General Parker’s ‘Operational Planning and Execution‘ above).  

Particularly significant for this programme is that the six events the Aljazeera 

investigator JTH looked into at the time can now be seen better for what they 

were.  They are looked at from JTH’s perspective but also from military and 

legal perspectives backed by Nena Tromp’s research into the degree to which 

the Israeli government- both for Operation Cast Lead and for Operation 

Protective Edge – have done to fulfill their duty to investigate those who might 

have committed war crimes in either operation.  He work includes accounts of 

what happened in earlier conflicts that may have been similar and of what the 

Goldstone Report said about some of these earlier events: 

INCIDENTS 
 

There are events in the overall attack that are indicative of the Israeli 

state’s mental state (General Parker’s ‘Operational Planning and 

Execution‘ above).  Particularly significant for this programme is that 

the six events the Aljazeera investigator JTH looked into at the time can 

now be seen better for what they were.  They are looked at from JTH’s 

perspective but also from military and legal perspectives backed by 

Nena Tromp’s research into the degree to which the Israeli 

government- both for Operation Cast Lead and for Operation 

Protective Edge – has fulfilled its duty to investigate those who might 

have committed war crimes in either operation.  Her work includes 

accounts of what happened in earlier conflicts that may have been 

similar and of what the Goldstone Report said about some of these 

earlier events: 

 

‘BOYS ON THE BEACH’ 

JTH: On the 16th of July 2014 Mr. AHED BAKR, a member of a 

large fishing family that had fished from the port of Gaza City 

for generations, lost a son, a grandson and two nephews to 
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precision missile strikes fired by the Israeli Defence Force. 

The dead children ranged from nine to twelve years of age. 

 

The boys had been playing on the beach next to the Gaza 

fishing port when the first missile struck killing one boy.  

 

Terrified and running for their lives the remaining boys fled 

in the direction of a nearby beach cafe, screaming out for help 

as they sprinted. After just a few moments of their dash across 

the sand a second missile struck killing three more young 

boys, injuring two others and partially eviscerating one of two 

young men who had gone to the boys' aid.  

 

The IDF initially stated they had fired upon a Hamas target 

and then fired the second at fleeing fighters. They have since 

retracted this view stating that a criminal investigation has 

been ordered. 

 

NP Boys on the Beach Strike 

Summary of Incident – Occurred on 16 Jul, one week into the 

operation and before the main Land incursion.  One shell hits 

a hut on a groin, followed by 1 or 2 subsequently aimed at 

targets appearing to move from the hut.  4 Children killed 6 

wounded. 

 

Mission/Requirement – A tactical strike against an identified 

Hamas target, to kill and destroy C2 infrastructure.  Difficult 

to judge what part this played in the wider air campaign, it 

occurred just before the ground invasion.  However looking at 

the location of the incident it is unlikely to be linked to the land 

operation and, since it occurred so close to the time that the 
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Israeli land incursion into Gaza started, it seems unlikely that 

this was a priority C2 target. 

 

Comment – Possibly a guided weapon launched from an 

aircraft or drone that may have been either fired or directed 

from a patrol craft off-shore.  If the first strike was against an 

identified Hamas building the follow up fire against the fleeing 

children is almost certain to have been observed fire that 

mistook the boys for Hamas fighters.  The command of the 

incident will either have been from the sea or the higher level 

Operational Headquarters possibly Southern Command in 

Beersheba.  No real evidence of a major Hamas C2 node or 

rocket site.  It is still difficult to assess the validity of the target 

without knowing precisely what surveillance systems were 

being employed and what deductions were made from the 

data/images available at the time.  If there was evidence to 

suggest that the initial target was legitimate the subsequent 

fleeing of children might have been mistaken for people 

running from the building.  This has all the hallmarks of a 

tragic mistake.  It probably originated from a patrol craft off 

shore, it is not clear what the chain of command for 

authorising the engagement would have been.  Certainly a 

maritime commander could be delegated responsibility to 

attach targets on the littoral, but this seems to an isolated 

incident.  It was not unintentional however since at least two 

rounds were fired at separate, but related targets. 

 

NT’s research: 

The Israeli initial response was that the attack was conducted 

by mistake, and was therefore a “tragic” error, stating that the 

attack had targeted an “identified Hamas structure,” and that 
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Israeli forces had misidentified the boys as “fleeing fighters.”  

 

The Military Attorney General (MAG) Corps received reports, 

as well as complaints from human rights organizations, 

regarding allegations that an IDF strike on July 16, 2014, 

resulted in the death of four children on the coastal strip next 

to Gaza City. For example, Human Rights Watch (‘HRW’) 

documented the following basic facts about the incident, and 

received military analysis of the spike remnants from two 

military experts, one in-house, who said that the (both) 

missiles were fired from a drone. 71  Subsequently, and in 

accordance with the MAG's investigation policy, the incident 

was referred to the FFA Mechanism. 

The material collected by the FFA Mechanism, and its findings, 

which were reviewed by the MAG, indicated the existence of 

grounds for a reasonable suspicion that the strike was not 

carried out in accordance with IDF regulations. As a result, the 

MAG has ordered a criminal investigation into the incident.” 

 

Since it is claimed that the attack was not carried out ‘in 

accordance with IDF regulations’, it can be expected that the 

army will claim that this was a ‘bad apple’. 

THE ALWAFA HOSPITAL 
 

JTH: Al Wafa Hospital was, until July of 2014, Gaza's only 

rehabilitation hospital caring for the long term sick who 

required full time nursing and specialist medical equipment. 

 

On the 11th of July the upper floors hospital was hit - 

WITHOUT WARNING - by approximately four or five heavy 

 
71 https://twitter.com/AnshelPfeffer/status/489472380579106816 (by Anshel Pfeffer, Haaretz reporter) 
and: http://www.hrw.org/news/2014/07/17/dispatches-explaining-four-dead-boys-gaza-beach 

 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=https%3a%2f%2ftwitter.com%2fAnshelPfeffer%2fstatus%2f489472380579106816
http://www.hrw.org/news/2014/07/17/dispatches-explaining-four-dead-boys-gaza-beach


 

 80 

weapon rounds (possibly artillery or tank fire). The Director, 

Basman Alashi, having anticipated violent action against the 

hospital because of what had happened in previous conflicts, 

had evacuated the top floors, moving patients to lower floors.  

 

The Director refused to evacuate the hospital further and 

called a press conference (and several international bodies 

UNRWA/ICRC etc.) to inform them of that. 

 

A few days later a second series of strikes occurred. 

 

On the 18th of July the hospital received telephone calls from 

the IDF informing them that they must evacuate. They were 

also called by a member of the ICRC who acted as a mediator 

between the Israeli side (the ICRC was unwilling to confirm at 

what level on the Israeli side she was dealing but her 

intervention suggests top level) and the hospital. Artillery 

strikes upon Al wafa started soon afterwards. 

 

Furious activity took place trying to arrange for an evacuation 

which eventually took place over a period of two hours. Staff 

and patients were subjected to artillery bombardment 

throughout the evacuation. Fortunately, no-one was injured 

or killed). 

 

On the 22nd of July (after the hospital had been emptied) the 

hospital was razed to the ground by a number of airstrikes. 

Only rubble remains. 

 

The IDF released a video claiming that small arms fire was 

coming from the hospital on the 22nd causing them to destroy 

the place. they have also claimed that tunnel entrances existed 

nearby. 
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NP   Al Wafa Hospital Destruction 

Summary of Incident. The Al Wafa Hospital was first attacked 

without warning on 11 Jul 14.  It was subsequently completely 

destroyed after warnings to the occupants to leave on 22 Jul 

14.  The hospital is located on the forward edge of Shuja’iyya 

and overlooks the border.  It was alleged that Hamas fighters 

were using it as a firing position and a store for missiles. 

 

Mission/Requirement.  The Golani Brigade will have been 

instructed to make an incursion into Shuja’iyya, seize and hold 

a strip of land, destroy Hamas capability in that area including 

any tunnels. 

 

Comment. The hospital occupies a dominating position 

directly overlooks the border, and beyond into Israel.  It is 

ideally placed as a defensive position with the buildings on 

either side.  It does seem likely that it would be used by Hamas 

to engage the IDF with small arms, and that as the IDF 

advanced it would have become increasingly critical for the 

defender, and threatening to the attacker.  After an initial 

strike that destroyed the top floors on 11 July plenty of 

warning appears to have been given to the hospital staff that 

further attacks would follow and the patients were removed 

But the subsequent level of destruction applied to the hospital 

is significantly greater than any of the buildings around it – all 

of which offered equally effective firing positions.  The initial 

attack took place 6 days before the IDF land assault, indicating 

that the hospital was on the high-level target list.  While there 

is no doubt that it will have been necessary to engage the area 

of the hospital again during the land assault its systematic 

destruction on 22 Jul 14 seems to have been a deliberate 
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attempt to limit any further use for any purpose without 

considerable reconstruction effort.  It is not easy to justify this 

as a necessary part of the tactical battle.  It is also worth noting 

that a number of other hospitals were targeted during the 

operation and it is possible that this points to a deliberate 

policy of reducing the medical capacity within the Strip.   

 

NT: AL WAFA HOSPITAL DESTRUCTION –  

Israeli news media released initial responses from the army 

on 23 July saying that fire came from the hospital at IDF and 

that the IDF attack resulted in secondary explosions (footage 

released by IDF of attacks on hospital after fire identified from 

its windows). A Channel 10 report refers to IDF statements on 

the “intensive bombing of the [hospital] compound” included 

“amongst other things howitzers, tank fire and fighter 

helicopters.” On 24 July, Haaretz released witness statements 

saying that Palestinian fighters were operating from a 

building next to the hospital. 

 

It is not known whether this case is under consideration but it 

is not on the list of cases detailed in the 10 September update. 

KNOCK ON THE ROOF AT AL AJRAMI 
 

JHT: In the early hours of the 24th of July 2014 nineteen souls 

of the Abu Aita family slumbered peacefully at their home in 

the Tal Zattar-jabalya area of Gaza City. Their peace was 

shattered when the family were awoken by the crashing of an 

inert projectile onto the roof of a house immediately behind 

theirs. 

 

The family knew that this was the first of the Israeli Defence 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.ynet.co.il%2farticles%2f0%2c7340%2cL-4548741%2c00.html
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.kikarhashabat.co.il%2f%25D7%25A6%25D7%25A4%25D7%2595-%25D7%25AA%25D7%25A7%25D7%2599%25D7%25A4%25D7%25AA-%25D7%2597%25D7%2599%25D7%259C-%25D7%2594%25D7%2590%25D7%2595%25D7%2595%25D7%2599%25D7%25A8-%25D7%2591%25D7%2591%25D7%2599%25D7%25AA-%25D7%2594%25D7%2597%25D7%2595%25D7%259C%25D7%2599%25D7%259D.html
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fnews.nana10.co.il%2fArticle%2f%3fArticleID%3d1070978
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.haaretz.co.il%2fnews%2fpolitics%2f1.2386130
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
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Force's 'Knock-on-the-Roof' warnings, a harbinger of a highly 

destructive strike to follow a few minutes later.  

 

The family elders roused the children and fled en masse to a 

ground floor room.  

 

As they were descending through the multi-story house a 

second warning missile struck the house behind them. No 

more than five minutes after the first warning a third missile 

struck destroying the house behind.  

 

The rubble-filled blast wave ripped across the narrow street 

dividing the houses, smashed its way through the Abu AIta's 

rear wall before sweeping through the cowering Abu Aita 

family forcing them through their front wall and out into the 

street. As the dust settled it could be seen that five family 

members were dead and nine injured. Mrs. Aita was 

decapitated by the blast. 

 

No-one in the target house was harmed. So far, the IDF have 

not commented. 

 

NP Al Ajrami Missile Strike  

Summary of Incident – In the middle of the ground offensive, 

on 24 Jul, in the middle of the night, an accurate missile strike 

in a heavily populated area caused significant collateral 

damage to a neighbouring house killing 5 and injuring 8.  The 

attack was preceded by a ‘knock on the roof’ which alerted the 

neighbours, but did not result in them fleeing the area.  The 

explosive attack happened 3 minutes after the warning strike. 
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Mission/Requirement.  A targeted strike to intimidate by 

destroying property of Al-Ajrami family without killing and 

presumably without collateral damage.  

 

Comment.  The mission was successful but resulted in 

‘accidental’ collateral damage.  The target house, a 4 storey 

concrete construction was dropped.  There was relatively 

little collateral damage, with evidence of shrapnel on 

neighbouring houses and some structural damage.  However 

the blast appears to have taken an unexpected path through 

the bottom floor of an adjoining house and this caused civilian 

casualties.  On the face of it this tactic is a very effective use of 

precision targeting which has resulted in unexpected civilian 

casualties which could not be foreseen.  It would normally 

qualify as a tragic mistake if the target was sufficiently 

important.  But in this case the target was a residential 

building with no apparent military use.  The occupants were 

warned so that they could flee.  Any collateral damage, 

particularly killing innocent civilians must have been 

considered.    If this practice is intended to deter, some form 

of assessment will have been made as part of the targeting 

procedure on the risk/benefit between successful 

engagement of the target and civilian casualties.  If the desired 

effect is not to kill at the target it seems odd that any collateral 

casualties are accepted.   The timing of the attack – well into 

the land offensive – and its location suggest that it was not an 

integral part of the main attack’s supporting fireplan.  It is 

likely to have been authorized at a higher level (Southern 

Command) than the tactical battle and delivered by guided 

missile.  It does appear that the principal outcome of this 

attack is intended to be psychological not physical.  

 



 

 85 

NT: AL AJRAMI MISSILE STRIKE – 

 

Unknown whether case is under consideration but it is not on 

the list of cases detailed in the 10 September update. No 

information found in media sources of initial IDF responses. 

 

Although no systemic review of warnings issued by Israeli 

army is available, cases have signaled the inconsistency and 

ineffectiveness of warnings. 

 

HRW documented Abu Ghafour case, 2014 Gaza, which bears 

resemblance: 

“Abed Ghafour Family Killings and Home Destruction  At 

around 12:35 p.m. on July 9, Israeli forces struck the home of 

Said Ghafour, in Khan Yunis, and killed his relatives Amal 

Abed Ghafour, 30, who was 7-months pregnant, and Nirmeen, 

her 1-year-old daughter, who lived in a home across the street. 

Relatives found their bodies in the back of the house, beneath 

two walls that the force of the blast had knocked over, they 

told Human Rights Watch. The explosion wounded Amal’s 

husband, Joudah Abed Ghafour, 47, and their 3-year-old son, 

Mohammed.  Shortly before the airstrike, an Israeli military 

aircraft fired a small non-explosive missile at Said Ghafour’s 

home, in a procedure the Israeli military refers to a “knock on 

the roof” warning, witnesses said.  Human Rights Watch 

visited the area on July 13. The airstrike had completely 

destroyed Said Ghafour’s home, and severely damaged two 

homes on its left- and right-hand sides as well as the home 

opposite. Residents said that another Israeli airstrike hit the 

open field behind Ghafour’s home on July 11.  Ghafour’s 

brother Mazen, 40, a former employee of the Palestinian 

Authority, said that a warning missile struck his brother’s 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
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home at around 12:30 p.m. “We had less than five minutes 

before four missiles hit the house. It’s not enough time for a 

whole block to clear out. I ran to my parents’ home, which is 

next door, because it’s stronger and deeper than my 

home.”  Human Rights Watch could not confirm whether 

Said Ghafour is a combatant with an armed group. Because 

there were civilian casualties, Israel should provide 

information as to why the attack on the home was a military 

objective.  Mohammed Ghafour, 19, said that he was at 

home, about 30 meters from Said Ghafour’s building, at the 

time of the attack: “The missiles blew out our windows. This 

is a very crowded block, everything is apartment buildings 

with five or six apartments per building, and every family has 

five or six children. They hit Said’s house four times [on July 

9]. We were surprised by the amount of damage. We thought 

that when they target a house, they only destroy it, not the 

ones around it.”  Several videos posted online appear to 

show small missiles striking the roofs of buildings shortly 

before large explosions, destroying buildings. One such video, 

which appears to have been filmed in Block 12 of al-Bureij 

Refugee Camp, a densely crowded are in Gaza, shows a small 

explosion followed less than one minute by a massive 

explosion. Human Rights Watch could not verify the date of 

the video.” 

HRW, Unlawful Israeli Airstrikes Kill Civilians, 16 July 2014 72 

 

The ‘roof-knock’ as warning was condemned by the Goldstone 

report, which examined similar methods of warning used 

during ‘Cast Lead’: 

“2. Roof-knocking 

The Israeli Government describes that in certain 

 
72 http://www.hrw.org/news/2014/07/15/israelpalestine-unlawful-israeli-airstrikes-kill-civilians 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.hrw.org%2fnews%2f2014%2f07%2f15%2fisraelpalestine-unlawful-israeli-airstrikes-kill-civilians


 

 87 

circumstances its armed forces fired “warning shots from light 

weapons that hit the roofs of the designated targets”—a 

practice referred to as roof-knocking. The Israeli Government 

indicates that this practice was used when it appeared that 

people had remained in their houses despite being given some 

previous warning. 

 

351 It is not clear whether this was the only circumstance in 

which this method was employed. The Mission heard that in 

the al-Daya incident (see chap. XI) the Israeli Government 

claims to have made such a warning shot, albeit to the wrong 

house. 

 

352 The Mission also saw in the Sawafeary house (see chap. 

XIII) that a missile had penetrated the rear of the house on the 

wall near the ceiling, gone through an internal wall and exited 

through the wall at the front of the house near the windows. 

At the time (around 10 p.m. on 3 January 2009) there were 

several family members in the house, who happened to be 

lying down. The Mission cannot say what size of weapon was 

used on this occasion, although it was sufficiently powerful to 

penetrate three walls, or whether it was intended as a 

warning.”73 

 

THE POWER STATION 
 

JTH Systematically, over a period of days, IDF missiles 

targeted the Gaza Power Generating Plant, gradually 

degrading its output capability until it was incapable of any 

form of power generation. Responsible for meeting 40% of 

 
73 http://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-48.pdf 

 

http://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/A-HRC-12-48.pdf
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Gaza’s power needs and normally capable of supplying just 

under a million people the power plant is the only power 

source, other than domestic generators, that provides a power 

source not under Israeli control. The destruction of the power 

plant leaves Gaza absolutely reliant on power piped into Gaza 

from Israel or home generation. As the Director of the power 

plant pointed out, without the GPGP, Gazans are dependent on 

Israel or the unreliable and irregular supply of fuel for 

generators. 

 

Four separate strikes hit the compound with one early missile 

targeting the plant’s fire suppression system. The final strike 

hit the two 10,000,000 litre oil storage tanks. Initially the fuel 

simply leaked out of the ruptured tanks but the Director 

describes a further missile being fired into the pooling fuel to 

ignite it. The resulting blaze burned so fiercely that it 

rendered the massive storage tanks into blobs of twisted 

molten metal. 

 

The IDF commented by way of response: "The State of Israel 

did not attack Gaza’s power plant,” said Brig. Gen. Yaron 

Rosen, the commander of IAF Air Support and Helicopter Air 

Division. 

“It has no interest (in that),” he added. “We transfer to them 

the electricity, we transfer in the gas, we transfer in the food 

in order to prevent a humanitarian disaster. So we attacked 

the power plant?” 

The general said it was possible the plant had been hit by 

Israel by mistake. 

Munitions, he said, can sometimes “skip,” and strike targets 
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unintentionally, as occurred during 2008-9’s Operation Cast 

Lead. 

“The matter is under investigation,” he added. 

If the IDF is to be believed there must have been a number of 

similar malfunctions. 

 

 

NP Gaza Power Generating Plant Destruction 

Summary of Incident – Systematic destruction of the plant 

over a number of days eventually rendered it inoperable. 

 

Mission/Requirement – to make Gaza dependent on power 

supplied from Israel by destroying the plant. 

 

Comment – Despite the reports that the attacks were 

accidental the strikes appear to have been very carefully 

targeted.  There were sequential strikes specifically targeted 

at first the daily use fuel tank containing just under 1M litres 

of fuel, second the foam production unit and third the water 

reservoir which combined would provide the fire-fighting 

capability for the plant.  With this rendered inoperable the 

spilt oil was then ignited by further missile strikes.  It is very 

hard to concede that a series of carefully targeted attacks was 

accidental, the authority for targeting will have been at the 

highest level as this was not in an area of any interest to the 

ground troops.  This has happened before in 2006, this is a 

tactic that affords Israel greater control over the inhabitants 

of Gaza.  It is presumably part of a higher level plan to 

maintain a stranglehold on the area, it is unlikely that tactical 
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commanders would have had the authority (or interest) in 

attacking the plant.  

 

NT GAZA POWER PLANT DESTRUCTION – 

Israeli news media reported IDF spokesperson saying that the 

IDF had “no intention to target the plant.” Walla News 

reported that the IDF continues to strike targets across the 

Gaza Strip, and that one of the strike that morning (29 July) 

disabled the only power plant in the Gaza Strip. 

 

Unknown whether case is under consideration but it is not on 

the list of cases detailed in the 10 September update. 

 

However, since 2007, when Israel initiated the ongoing 

blockade/siege on the Gaza Strip, it has used the supply of gas 

and electricity as a ‘lever’ to retaliate against rockets. 74 

 

The ICRC maintains the position that due to the extensive 

effects of the closure on the civilian population, Israel’s 

closure regime against the Gaza Strip constitutes ‘collective 

punishment’ 75  Relatedly, the Israeli Supreme Court has 

approved the cutting of electricity and gas to the Gaza Strip 

right before Cast Lead 76 

 

UNRWA SCHOOL 
 

JTH The UNRWA School was established decades ago and is a 

well known UN complex in the Jabalya area of Gaza. It is a 

walled complex, painted blue and displaying UN flags. It is one 

 
74 http://gisha.org/press/2447 

75 https://www.icrc.org/eng/resources/documents/update/palestine-update-140610.htm 
76  http://www.gisha.org/userfiles/file/Gisha-Preliminary%20Analysis%20Fuel-Electricity%20Decision-
final.doc 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.calcalist.co.il%2flocal%2farticles%2f0%2c7340%2cL-3637239%2c00.html
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fnews.walla.co.il%2f%3fw%3d%2f2689%2f2770314
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fgisha.org%2fpress%2f2447
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=https%3a%2f%2fwww.icrc.org%2feng%2fresources%2fdocuments%2fupdate%2fpalestine-update-140610.htm
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.gisha.org%2fuserfiles%2ffile%2fGisha-Preliminary%2520Analysis%2520Fuel-Electricity%2520Decision-final.doc
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.gisha.org%2fuserfiles%2ffile%2fGisha-Preliminary%2520Analysis%2520Fuel-Electricity%2520Decision-final.doc
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of a number of such UN facilities throughout Gaza. 

 

Following the IDF assault on the Beit Hanoun area of the Gaza 

Strip several thousand displaced people  descended upon the 

school complex seeking shelter and safety. Families were 

crammed inside the buildings with women and children 

sleeping on the classroom floors whilst men slept as best they 

could outside. Conditions were cramped and insanitary at 

best. 

 

In the early hours of the 30th of July 2014 an extensive 

artillery bombardment started to strike the area of Jablaya in 

which the school is situated. A number of rounds hit the school 

and, no doubt aggravated by the sardine-like cramming, 

brought death and injury. Within a very short time fifteen 

people had been killed by the artillery and in the region of 140 

injured to a greater or lesser degree. Attending ambulance 

personnel ferried the dead and dying to hospital in a fleet of 

ambulances. One ambulance driver talked of dealings with 

dead and dismembered bodies strewn all over the area. 

 

The IDF claim that mortar bombs had been fired form the 

compound. Witnesses in the compound dispute this 

vehemently. 

 

NP Jabalya United Nations School Shelling 

Summary of Incident – The school was hit by a number of 

missiles in the latter stages of the ground invasion.  At the time 

it was being used by displaced persons as a refuge.  A number 

of civilians, including children were killed and wounded 
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Mission/Requirement.  Neutralizing indirect fire coming from 

the area.  This will have been identified by IDF mortar locating 

radar which will have been able to pinpoint the baseplate 

position. 

 

Comment – the school is behind the front lines and does not 

overlook them.  It would not have been used by snipers, the 

playground might have been used as an indirect fire baseplate.  

However, at the time of the engagement the buildings and 

open spaces were full of refugees, this would have been visible 

to aerial surveillance.  The detonations on the school were 

inside buildings and therefore cannot have been intended to 

destroy a possible rocket baseplate.  Because of the location of 

the school, in dead ground to the attacking force and 

surrounded by high buildings, the fall of shot will have only 

been observed from drones or aircraft.  This suggests that the 

authority for engagement was at a higher level than the 

attacking Brigades.  There is also evidence of the use of 

155mm artillery ammunition on this target, this indicates a 

complete disregard of the risk of causing collateral 

damage/civilian casualties. 

 

NT UNRWA SCHOOL, SHELLING JABALYA – 

 

Israeli news media reported that the IDF initial response to 

the incident was that “from checks by the army forces it is 

revealed that Israeli forces that operated next to the [Jabaliya] 

school were fired at and that they responded with fire, 

seemingly using mortars.” Israeli Channel 2 News reported on 

Israeli official quoted in The Guardian saying, “[Israeli] army 

forces fired at the school after armed men launched rockets 

from the compound’s courtyard.” 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.haaretz.co.il%2fnews%2fpolitics%2f1.2392902
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mako.co.il%2fnews-world%2farab%2fArticle-f4d5624a4378741004.htm%3fsCh%3d31750a2610f26110%26pId%3d786102762
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It is unknown whether case is under consideration, but it is 

not on the list of cases in the 10 September 2014 update. 

 

Another school hit last summer, the Beit Hanoun UNRWA 

school, is on the list of cases being ‘checked’ by MAG stating 

that “the FFA Mechanism, and its findings, which were 

reviewed by the MAG, indicated the existence of grounds for a 

reasonable suspicion that the incident involved a deviation 

from IDF regulations. As a result, and despite the fact that the 

actual number of civilian casualties is as yet unknown, the 

MAG has ordered a criminal investigation into the incident.” 

 

Returning as promised to the  KHUZA'A WHITE FLAG 
SHOOTING – 

 

NT: Unknown whether case is under consideration, but it is 

not on the list of cases in the 10 September update. 

 

Al Jazeera rare footage of the 2 Aug shows, many parts of the 

village were under siege for over week and Palestinian 

medical crews were refused entry, indiscriminate fire 

continued77 

 

Khuza’a case on criminal investigations list concerns the 

Israeli army use of a Palestinian 17-year-old boy as a ‘human 

shield’ which is included in the list of criminal investigations 

opened: 

“Incident involving alleged mistreatment of a 17-year old 

allegedly held by IDF forces in Khuzaa – 

Following media reports alleging unlawful acts (including 

 
77 http://www.youtube.com/watch?v=LMxsgm-Nij8 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.mag.idf.il%2f163-6859-en%2fPatzar.aspx
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.youtube.com%2fwatch%3fv%3dLMxsgm-Nij8
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allegations of assault and threats) by IDF forces against 

Ahmed Jamal Abu Raida, who was allegedly held by IDF forces 

in the area of Khuzaa, the MAG ordered an immediate criminal 

investigation into the incident.” 

 

DUTY TO INVESTIGATE 
 

The duty to investigate and punish alleged crimes that occurred in the military 

operations conducted by Israel has been on the agenda of many human rights 

organisations in Israel.  Emily Shaeffer Omer-Man is a human rights lawyer 

working for Yesh Din in Tel Aviv.  Her organization – in cooperation with many 

other Israeli NGOs has been engaged in reporting alleged crimes to the MAG 

and other Israeli legal institutions. A recent report on war crimes in Israeli 

Law and Court Martial Rulings published by Yes Din in 2013 shows that the 

prosecutions of incidents in the Occupied Palestinian Territories (OPT), as 

grave as they might be, are never tried as international crimes or war crimes. 

A simple reason for that is that Israeli Military Justice Act of 1950 failed to 

include war crimes. General Attorney at the time, Yaacov Shimshon Shapira 

expressed his views on the IDF that have been cultivated in the military and 

legal culture of Israel, stating that the IDF “is not an occupying army but an 

army that defends the country’s borders and therefore, there is no provision 

here on how to treat the ‘natives’.78  

1. The trials of the IDF members and the punishment for criminal offences 

qualified as ordinary crimes - for example as aggravated abuse, improper 

behavior, disgraceful behavior or assault – depend of the defendant’s 

military service a  

2.  Alon Ben-David was embedded with an IDF battalion of Givati brigade in 

Khuzaa exposing the extensive nature of destruction and the fact that by 

27 July (the day the footage is taken) the majority of Khuzaa was under the 

control of Israeli army, most fighters had gone -- 79 

 
78 See: Lior Yavne, Lacuna: War Crimes in Israeli Law and Court-Martial Rulings”, Yesh Din, Tel Aviv, 2013, p. 
55. 
79 https://www.youtube.com/watch?v=tDvWOh5cEsM 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=https%3a%2f%2fwww.youtube.com%2fwatch%3fv%3dtDvWOh5cEsM
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Yet, as Jazeera rare footage of the 2 Aug shows, many parts of the 

village were under siege for over week and Palestinian medical 

crews were refused entry, indiscriminate fire continued80 

 

THE LEGAL POSITION IF THERE WAS NO JUSTIFICATION FOR 
THE ATTACK – ‘COMMAND RESPONSIBILITY’ - ISRAEL’S 
POSITION ON THE LAW – THE SECURITY CABINET 
 

3. Approaching the end of the task set for me it is necessary to cover a few 

legal / constitution issues. 

4. No justification for the attack: If it is established that the attack as a whole 

is not lawful as a defensive action, it is irrelevant whether the leadership 

genuinely believes that they are under threat.  The attack is a breach of 

international law and punishable as a crime.  Even if the threat is genuine, 

the response must be necessary in self-defence to address the specific 

threat, as well as being proportionate, to be lawful.  It must be underlined 

that irrespective of the whether the operation is lawful from the start, once 

it is underway the parties are bound to apply the laws applicable in armed 

conflict.  The particular attacks that form part of the wider operation must 

themselves only be directed at military objectives and may not be 

indiscriminate and disproportionate.    

5. Command Responsibility: In addition to being investigated as direct 

perpetrators, those in leadership positions can be investigated under the 

doctrine of command / superior responsibility on the basis that they are 

obliged under IHL to prevent and punish the commission of war crimes by 

those under their effective control either when they know or have reason 

to know that crimes are being or have been committed.  If they fail in this 

duty, they can be held criminally responsible for the crimes committed by 

 
1. 80 http://www.youtube.com/watch?v=LMxs 

 

https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.youtube.com%2fwatch%3fv%3dLMxsgm-Nij8
https://webmail.uva.nl/owa/redir.aspx?C=ajLtCHrtLUiEGUJC3I51kdcl2hH32dEINiM7dQH1t4W4R0e6k9qnvOfJ91-Frucu1gbYWASOnfY.&URL=http%3a%2f%2fwww.youtube.com%2fwatch%3fv%3dLMxsgm-Nij8
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their subordinates.  This doctrine applies to both political and military 

leaders, and has been relied on to investigate and prosecute 

superiors before all international criminal courts.  It is central to the 

implementation of IHL as it is those in command who are in a position to 

and capable of ensuring compliance with the law by those who actually do 

the fighting.  

6. Israel’s position on the law: Israel has not adopted any legislation 

forbidding war crimes and crimes against humanity.  It is widely reported 

that the Israeli authorities have not prosecuted political and military 

leaders for any of the alleged crimes during the operations in Gaza.  Israel 

has ratified the Geneva Conventions, but not the Additional Protocols 

which regulate the lawfulness of attacks and the responsibilities of 

commanders.  However, Israel has accepted that these principles govern 

its military operations against Palestine, and regularly maintain that the 

IDF has complied with the provisions of IHL.  These provisions are by and 

large in any event regarded as being applicable as a matter of customary 

international law. 

The Security Cabinet 
Nena Tromp provides this summary of how an investigator might identify 

individuals who could fall for consideration at any investigation of war crimes 

committed in Operation Protective Edge. 

‘The Security Cabinet or The Ministers Committee on Security Affairs is an 

'Inner Cabinet' within the Israeli Cabinet, headed by the Prime Minister of 

Israel. It is designed to outline and implement foreign and security policy as 

well as to coordinate the diplomatic negotiations. It leads country through the 

times of crisis and wars. 

The idea of establishing a Security Cabinet was initiated in the 1999 election 

by Yitzhak Mordechai. The formal creation of this body was based on section 

6 of the "Government Law" of 2001 that stipulated the following: 

"The Government shall have a ministers committee composed of: The Prime 

Minister - chairman, Acting Prime Minister, if such was appointed, Defence 

Minister, Interior Minister, Internal Security Minister and the Treasury 

http://en.wikipedia.org/wiki/Prime_Minister_of_Israel
http://en.wikipedia.org/wiki/Prime_Minister_of_Israel
http://en.wikipedia.org/wiki/Israeli_legislative_election,_1999
http://en.wikipedia.org/wiki/Yitzhak_Mordechai
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Minister". 

"The Government may, upon the proposal of the Prime Minister, co-opt an 

additional members to the committee, provided that the number of its members 

not aggregate exceeding half of the Cabinet Members". 

Concerning the issues the minister's committee on national security will tackle, 

the law stipulated that:  

(A) The diplomatic-security and settling issues shall be debated within the 

committee. 

(B) The daily agenda of the committee, and the officials to be invited to 

participate in its meetings shall be determined by the Prime Minister, after 

consulting with the minister in charge. 

(C) The Minister in charge, prior to any decision making, may demand on any 

matter debated within the committee to be moved to a full Cabinet meeting to 

be debated and resolved. The aforementioned shall not apply, should the Prime 

Minister be as certain, after consulting with the minister in charge, that the 

circumstances concerning the matter requires an immediate decision or that 

there are other circumstances that justifies the committee's decision. 

The Israeli security cabinet (or in its official name: The Ministers Committee 

on Security Affairs) is composed of members appointed by law, members 

appointed additionally, and of Permanent Invitees. The composition of the 

members might change as a term of the government goes on, due to changes in 

coalition formations, and reappointments.81  

 

In the time relevant to Operation Protective Edge de jure power on matters of 

war and peace was in the hands of the Security Cabinet members in the 33rd 

Israeli government consisted of the following ministers: 

Cabinet Members 2013 - currently 

Appointment by law: 

Prime Minister – Benjamin Netanyahu, Chairman 

Foreign Minister – Avigdor Lieberman 

 
81  

http://en.wikipedia.org/wiki/Prime_Minister_of_Israel
http://en.wikipedia.org/wiki/Benjamin_Netanyahu
http://en.wikipedia.org/wiki/Ministry_of_Foreign_Affairs_(Israel)
http://en.wikipedia.org/wiki/Avigdor_Lieberman
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Minister of Finance – Yair Lapid 

Defense Minister – Moshe Ya’alon 

Internal Security Minister – Yitzhak Aharonovich 

Justice Minister – Tzipi Livni 

Additional Members: 

Industry, Trade and Labor Minister – Naftali Bennett 

Home Front Defense Minister – Gilad Erdan 

Permanent Invitees: 

Attorney General of Israel – Yehuda Weinstein 

National Security Council chief – Yossi Cohen 

7. At first sight all members of this committee could fall for investigation.  

There might well be fairly obvious reasons for narrowing the focus of 

attention to the Prime Minister, the Defence Minister and maybe Benny 

Gantz the Chief of the General Staff.  There could also be reason for 

identifying particular members of the cabinet for consideration if by public 

statements they could be culpable of incitement regardless of their formal 

position.82 But it is not common for a whole cabinet to be charged although 

there could be good reason to do so.  An investigator dealing with a case 

such as this might be might prefer to explore calling one or more cabinet 

members as prosecution witnesses if the member concerned had shown 

himself or herself opposed to some aspect of the relevant decision making 

of her / his colleagues. 

8. Although, as the white flag incident shows, prosecution of battlefield 

troops and junior commanders would be unlikely, mid and higher level 

commanders could always fall for consideration. Some might almost ‘self-

select’ because of public statements they have made.  Colonel Winter, 

referred to above, provides the profile of the sort of commander who might 

draw investigator attention on himself by what he said. 

9. These issues – always sensitive – would require the very maximum of 

information by an investigator.  the formal structure that identifies where 

 
82 See Nena Tromp’s annexed paper on the speeches of cabinet members, the senior military and religious 
leaders 
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power and authority lies would be his starting point 

CONCLUSIONS 
10.  Conclusions I reach are on limited material.83  Limited but sufficient, as I 

said at the start, for the purpose of showing how war crimes allegedly 

committed by Israel would be investigated.  It is only possible to reach 

conclusions in which I can have confidence by collaboration with experts. 

I hope that to the degree appropriate my conclusions are by consensus; 

but they are conclusions for which I accept responsibility.  

11.   In our final discussion we – NP, NT, RD and I – found the following of 

particular significance: 

Probability that the real stimulus for this attack may have been 

political fear of unification of Fatah and Hamas, an elected 

government; if so then a wholly insufficient reason, insincerely 

misrepresented in public; 

Necessarily long period of planning for an attack of this scale that 

could suggest a plan waiting for an excuse to be put into effect; 

Full mobilization of IDF involved the whole country in a way that 

would commit civilians and military alike; 

Israel knowing in advance that its attack would be criticised and 

that Israel might have had to overstate the risk it faced in order to 

maintain support at home for what it was about to do; 

Use by Israel of the kidnapping and murder of the three youths both 

to stoke up anger and to justify an extraordinarily and obviously 

disproportionate attack; 

Manipulation by Israel of the release of information about the 

 
83 Any prosecutor working at a court might have to start with limited material.  Although all modern conflicts 
come with extensive media broadcasting there may be no access of any kind to any evidence except such 
‘open source’ material. Later – if a formal investigation were to be launched and if Israel were willing to 
cooperate or compelled to cooperate – then many documents revealing the objectives of the overall attack 
and the means of its execution could be produced.  But none of that material may be available at the start of 
even a formal investigation and none has been available to me. 
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killing of these youths to whip up support for the impending attack; 

Israel building infrastructure for civilians in the very area closest to 

where rockets from Gaza might land and taking tourists to 

kibbutzim there probably in order to maintain support for a ‘strong’ 

policy through a combination of fear and pride in Israel’s courage; 

Israel’s overwhelming ability to control Gaza through 

extraordinary military might that included drones and fighter 

planes overflying an airspace completely denied to Gaza and by 

complete blockade of sea ports; 

Although there was bound to be some contact with the Gaza / 

Hamas enemy in the form of rockets that did get through and 

possibly entry by Gaza military through tunnels, this military 

activity at its very gravest would not justify any land attack of the 

kind delivered;  

Response at the level revealed to the alleged threat arising from 

tunnels and rockets wholly disproportionate given the limited Gaza 

/ Hamas capacity to inflict damage on Israel; 

The general rule that the best form of defence is attack may not 

arise where the imbalance of military power is as overwhelming as 

here; 

Curious and unexplained fact and timing of withdrawal – something 

that simply would not have been justified militarily if threats to 

Israel were as asserted; 

No manifestation of any kind by Israel to solve the real and 

underlying problem; simply the desire – foreshadowed in 1923 by 

Jabotinski and by much else said by many senior Israeli politicians 

and military men – to control those who formerly shared 

occupation of the territorial nest that is now Israel by extreme 

force; 

No demonstration of any intent to remain behind and rebuild Gaza 

in the interests of its future; 

Experience of all previous attacks that would give advance 

knowledge – certainty – of  the inequality of casualty statistics that 
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would emerge. In Cast Lead ratio of 13 dead Israelis to 1,417 dead 

Gazans including 313 children.  According to one estimate, 83 per 

cent of the casualties were civilians.   Israelis constituted 1% of 

fatalities.  Would there be any reason to believe that the next attack 

would produce a significantly different ratio?  Would there be any 

reason to think that children would constitute a percentage much 

different from the 22% they constituted in Cast Lead in the next 

attack?  In fact in Operation Protective Edge children were over 

25% of the total deaths 

Statements by Israeli leaders that meet the test of hate speech and 

that should never be part of a state defending itself (in sorrow not 

anger if acting sincerely). 

12. I would also ask the following question of Israel and leading Israelis, 

knowing that it could equally be asked of Hamas leaders and citizens and 

of Fatah leaders and West Bank citizens.  It arises from that common 

manifestation of human sympathy for the suffering and death of children 

caught up in the evil of the wars of men.  The question I would like to ask 

– and to ask in light of the school bombing but with the statistics of deaths 

of children generally in mind – is this: ‘Do you regard a Palestinian child as 

equal in worth to a Jewish child?  If you do what did you do to manifest this 

regard?  If you do what steps did you take in any of the bomb and other 

attacks that put civilians at risk to reflect your regard for children?  If it 

would be impossible for any honest ‘yes’ to be given by any of the 

participants in these conflicts - are they truly responsible enough to be 

managing their own affairs?  Should they be relieved on a burden presently 

too great for them?  To whom in the Holy Land should little children turn 

for help? 

13.  The issues raised in questions asked by Rodney Dixon right at the start 

can now be answered – within the limitations inherent to the task being 

performed on limited material and with limited time: 

(i) were there legitimate military objectives (rockets, 

tunnels etc)? Probably not although tunnels and rockets 

could be legitimate military targets if they presented a 
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sufficiently grave threat to merit the sort of attack that was 

made. Military objectives including the general objective of 

self defence from generalized threat were named by Israel; 

it is unlikely that these were the true objectives of the 

attack; 

(ii) were civilians directly targeted? Yes, in that places known 

to be occupied by civilians with no route of escape / safe 

haven to move to were targeted; the statistics of deaths 

speak for themselves on this issue; 

(iii) were the military operations excessive and 

disproportionate in the circumstances; could other 

methods have been used?  Yes; defence against the rockets 

was almost completely successful and rockets were not 

stopping the development of land close to Gaza by settlers; 

there was no evidence of ‘surgical’ attacks on tunnels that 

would not have required laying waste to whole stretches of 

land, infrastructure, factories, power plant etc.  There was 

no suggestion of negotiation with Fatah-Hamas to 

overcome the nervousness Israel felt when its divide and 

rule policy had ceased to operate; 

(iv) At each level of command  - strategic, operational, tactical - 

were all reasonable and necessary steps taken to prevent 

crimes and if they occurred to investigate and punish them, 

and make sure they did not reoccur? No; simply no evidence 

that such steps were taken. 

14. In performing the task set me by Aljazeera I acknowledge how easy it 

would have been on a ‘first sight’ basis to have seen the damage revealed 

at particular places in Gaza as obviously the result of disproportionate 

force.  That would have been quite wrong.  I further willingly acknowledge 

how General Parker’s analysis of the realities of armed conflict could 

justify in military terms attacks that to the non-military person would 

seem beyond justification.  I more than willingly acknowledge the need for 

time to consider the really difficult issues raised.  In the end I find as a 
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critical starting point the lack of clarity of Israel’s objectives, for all the 

reasons given above.  They seem to be responsive to political fear arising 

from the Fatah-Gaza entente. Once that crystallises as a possibility then, as 

Rodney Dixon has explained, the whole operation may have been unlawful 

from the beginning.  And for that individual liability would rest with the 

Security Cabinet, it seems. 

15. One step down from there are the three possibilities I suggested would 

have to be considered for the six events covered by JT-H.  They can be 

answered as follows:  

16. First alternative: Even on the basis of the threat being as perceived, 

‘proportionality’ demands proper investigation for commission of war 

crimes in respect of the school, the power station and Knock On The Roof.  

The Al Wafa hospital has proved difficult to assess.  For reasons given after 

anxious reflection I think by General Parker – timing of first attack, level of 

destruction of the building and the unexplained withdrawal – this too 

should be investigated as a possible war crime. 

17. Second alternative: If the expressed fear by Israel was genuine but 

innocently overstated then all four events  - school, power station, 

Knock On The roof, Hospital - should be investigated as possible 

war crimes 

18. Third alternative: if there has been manipulation by Israeli leader 
the whole attack has to be considered for its legality as explained 
by Rodney Dixon makes clear above. 

 
19. At the International Criminal Court – were the matter to be 

referred there – a ‘situation’ is referred to the court, not individual 

possible perpetrators and the ICC Prosecutor decides who, if 

anyone, to investigate in detail and who if anyone to charge.   (It 

should not be overlooked – and it probably has not been 

overlooked in various centres of power – that identifying 

defendants for war crimes trials is not restricted to the nationals 



 

 104 

of the states concerned. Those who train or supply weapons to 

warring parties with knowledge that they are thereby serving a 

criminal military purpose can also fall for investigation and 

prosecution.)   

20. At this stage, and in the setting of a television programme dealing with how 

an investigation would be carried out all that can be said is what the formal 

structure says about where responsibility would lie – on the Security 

Cabinet led by the Prime Minister as explained in paragraphs 87 – 90 above 

21. POST SCRIPT - two points that are not our proper 
province: 

 

22. First, ‘Genocide’84.  If as some fear the cycle of attacks to date will continue 

with Israel always having the upper hand then the present sympathy for 

Palestinians and present hostility towards Israel may be consolidated.  

This consolidated sympathy may lead to escalation of language used about 

Israel and aggravation of public judgment against Israel.  The informal 

Russell Tribunal has already used the term ‘genocide’ for what Israel has 

done in Operation Protective Edge.  Genocide is a potentially troubling 

charge even to consider and many say can better be covered by Crimes 

Against Humanity.  But as long as the potential to allege Genocide exists, 

victims, activists and lawyers will want it attached to particular events; 

celebrities will, as has happened for Darfur, endorse the term in good faith 

in order to raise awareness even if its use may be inaccurate and politically 

unhelpful.  It will be an immense and unhappy irony if a term first coined 

to cover what happened to the Jews in the Holocaust comes to be used 

against Israel in a way the world citizen finds believable.  It is hard to think 

 

84 Defined in the ICC Statute as any of the following acts committed with intent to destroy, in whole or in part, a 

national, ethnical, racial or religious group: Killing members of the group; Causing serious bodily or mental harm 

to members of the group; Deliberately inflicting on the group conditions of life calculated to bring about its physical 

destruction in whole or in part; Imposing measures intended to prevent births within the group; Forcibly transferring 

children of the group to another group.  
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of a single shift in public opinion to the effect that Israel has itself 

committed genocide that is more likely to stimulate or to make acceptable 

that very anti Semitism that lies at the root of the Holocaust and, as Israelis 

and others may say, is the originating cause long ago of Israel’s and Gaza’s 

present problems. 

23. Second, the International Criminal Court:  Regardless of overall rights and 

wrongs of the Israel-Gaza conflicts, should they be referred to the 

international Criminal Court or some other international tribunal?  There 

is much skepticism about the value of international tribunals, shared by 

some of my colleagues on this programme.  The suggestion that war crimes 

trials will bring reconciliation to territories that have been subject to 

armed conflict has always seemed, at best, surprising: criminal trials are 

not generally designed to bring perpetrators and victims together – 

usually the reverse.85  And, of course, any decision to bring Israel and the 

Palestinians before an international court will be much affected by politics 

however much the Prosecutor at the ICC or anyone else says otherwise.  

However for this particular conflict judicial involvement could just be 

more likely than in other conflicts to bring real benefits.  Israel and the 

Palestinians are, on one view, equally determined by any method to see 

the end of the other.  They cannot hold themselves back.  They will never 

judge themselves to be in the wrong. They will make no confession of any 

kind to erring.  This – in contrast to many other conflicts – may make the 

conflicts ideal for completely independent external consideration and 

judgement.  Against the unending cycle of violence a judgement that one 

or both sides flaunt the international law could be some effective restraint 

to future violence and the killing of innocent civilians.86   

 

 

Professor Sir Geoffrey Nice QC          copyright reserved 

 

 
85  Optimistic generalised propositions to the effect that war crimes tribunals serve the interests of 
reconciliation should be measured against our common experience that the trials of rapists and burglars are 
not designed to bring the rape victim and the rapist or the householder and the burglar closer together.  On 
the contrary, the trials include as an aim to keep them apart.   
86 Rejection by Israel of the ICJ decision on the Wall that divides Israel is hardly encouraging 
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Sir Nick Parker and Sir Geoffrey Nice 
investigating a fire ball  
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Sir Nick Parker and Dr. Nevenka Tromp – 
the Gaza Strip in the background 

Sir Nick Parker investigating a metal 
ball in the Gaza  
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View of Gaza from the Shasheyia 2014 


